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PREFACE X1

PREFAGE

How did Germany deal with the historical injustice of the Second World War? It took a long
time for the German government, parliament and society to assume full responsibility for the
crimes perpetrated by the Nazi regime and acknowledge the suffering of the victims of this
regime without reservations. In view of the massive deployment of forced laborers in Nazi
Germany and its occupied territories, it is surprising that a compensation program for this
victim group was only set up in the year 2000, 55 years after the end of the Second World
War. Moreover, the program was not set up by Germany alone, but was the result of protracted
and complicated negotiations between international stakeholders, which were themselves
triggered by a wave of lawsuits against Germany and German companies. The negotiations
resulted in the establishment of the Foundation Remembrance, Responsibility and Future which
had the mandate to locate survivors of forced labor and create a process to pay out individual
compensations. The establishment of the compensation program for forced labor is thus due, in
alarge part, to international pressure.

This book is a description of the practical implementation of the compensation program. It is
neither a scientific publication, nor a report or handbook. Rather, it provides an insider’s
perspective to the compensation program for forced labor, written by authors who were directly
involved in the implementation of the program, either as employees of the Foundation
Remembrance, Responsibility and Future or of its partner organizations during the time of the
compensation program. The authors hope that by sharing the experiences and the challenges
encountered during the planning and implementation phase of the program, valuable knowledge
can be passed on to other practitioners in the field of transitional justice and particularly
reparations or compensation programs after mass crimes.

The book seeks to balance carefully between displaying the specific challenges of the German
program, which were often due to the unique historical situation, and the information that
would most likely be relevant to an international audience. The authors attempted an honest
description of the lessons learned in setting up and implementing such a massive program.
While the Law on the Creation of a Foundation Remembrance, Responsibility and Future
defined the main features of the program, many decisions had to be taken on an ad hoc-basis,
as the particular situations were not anticipated. This was also due to the fact that there was
no precedent to a program of this size, on which the implementation could be modeled on.
By illustrating why and how decisions were taken and how these affected the later phases of
the program, the authors hope to provide insights, knowledge, and inspiration for those
involved in setting up reparations programs in the future.
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This publication addresses policy-makers, activists, victim representatives and others who
are in the process of planning or effecting reparations programs or may be so in the future. It is
meant for an international audience, including those unfamiliar with the historical context of
the forced labor compensation program. At the same time, it is hoped that many of those who
were engaged in implementing the program will read the publication.

The reasons for writing such a book are twofold. Over the past years, the Foundation Remembrance,
Responsibility and Future received a growing number of inquiries about how the compensation
program was designed and implemented. The Foundation noticed that its experience has
garnered the interest of a wide range of political, civil society, and other actors from countries
that face similar challenges of dealing with the past. At the same time, there is an interest and
need of preserving the institutional knowledge of the Foundation Remembrance, Responsibility
and Future and the lessons learned from this unique compensation program. At the time of
writing, the program ended in 2007, and many of those directly involved in this process no
longer work for the Foundation. This book is thus also an attempt to preserve the immense
institutional knowledge built up over the years.

This volume is the product of a team of authors that represent different perspectives within
the compensation program. As the design and implementation of the program were the
common responsibility of the German and international partners, it was important for the
editors to not only portray the experiences of the Foundation Remembrance, Responsibility
and Future but also those of the partners in an exemplary way. This meant that representatives
of the two most “typical” types of partner organizations were asked to contribute to the book.
As a team, the editors and authors discussed the overall strategy of the publication, and each
chapter in depth. Thus, while all authors accept responsibility for their viewpoints put forth in
the chapters, there is nevertheless a shared responsibility for the publication.

Finally, it is not the goal of this publication to arrive at a unified or final evaluation of the forced
labor compensation program, but to preserve and showcase the practical lessons learned
from it. The authors of this book are conscious that many perspectives that may be relevant, in
relation to the compensation program, are not included here. Voices of recipients of the
compensation payments, of civil society or governments, of those victims associations that
did not agree with the program, or of the other five partner organizations, just to name a few,
are not represented in this book. It is thus important to keep in mind that the goal of this
publication is not to present a technical analysis or political evaluation of the program, but to
put forth the description of practical aspects of effecting such a large compensation program.

Giinter Saathoff
Berlin, March 2017
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INTRODUGTION

This chapter contains:

__ Historical background to forced labor under
the National Socialist regime

_ Germany's long road to facing the crime of
forced labor

__ General description of the German compensation
program for forced labor

__ Content and structure of the book
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The German compensation program for forced labor under the National Socialist regime was
one of the largest and most complex reparations programs worldwide, eventually providing
payments to 1.66 million beneficiaries in 89 countries. Running from 2000 to 2007, the program
paid out individual compensation amounts to survivors of forced labor during the so-called
“Third Reich”, in some instances to legal successors of former forced laborers, and to certain
other victims of National Socialist persecution.' The sum of approximately 5.2 billion Euros
for this program was provided in equal shares by German companies and the German State.
Together with seven international partner organizations, the Berlin-based Foundation
“Remembrance, Responsibility and Future” (Stiftung “Erinnerung, Verantwortung und Zukunft”
or EVZ Foundation, after its German initials) administered the program. The EVZ Foundation
is still active in the field of remembrance, human rights, and intercultural understanding.

How did this large compensation program come to being? How was it possible to raise this
extraordinary amount of money from German companies and government? And how was it
possible to design and implement such a massive program 60 years after the crimes took
place, with no historical precedents? With many civil society actors and transitional justice
practitioners advocating for reparations programs today, these questions have become more
pertinent than ever before. There are also many practical “lessons” to be learned from this program.
For example, one of the main challenges for the decision-makers was to set up a compensation
program that would be able to distribute a fixed amount of money to a yet unknown number
of beneficiaries, all within a reasonable time frame. Finally, can anything be learned from this
program with respect to the impact and acceptance of large-scale individual compensation
in other countries and different historical conditions?

This book is an attempt to describe the experiences of the forced labor compensation program
from an ‘insider’s’ perspective. It provides an insight into the processes that led to the enactment
of a special international agreement and the Foundation Law, on which the program is based,
and details the many decisions that had to be taken during the implementation of that law. Many
of the challenges faced by this compensation program were of practical nature and appeared
during the launch and execution of the program. They revealed that many consequences of the
initial decisions on the design and procedure were not fully anticipated during the setup of the
program. In this way, the authors of this book wish to share their experiences so that similar
difficulties can be avoided or at least anticipated in future reparations programs.

This introduction provides a brief historical background on forced labor under the National
Socialist regime and the long road to the recognition of this crime in Germany. It then briefly
describes the main features of the compensation program and provides an orientation to the
remainder of the book.

1 “National Socialism” refers to the general ideology by Hitler’s party, the National Socialist German
Worker’s Party. It is also commonly referred to as Nazism/Nazi.
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While a few companies voluntarily investigated their roles in the forced labor system and
established compensation schemes for their former ‘employees,’ the vast majority of companies
did not pay any compensation. In some instances companies were sued for compensation,
but it was typically argued that companies were forced by the Nazi regime to participate in
the forced labor system, thus shifting the responsibility to the government. Thisargumentation
was often followed in the court decisions. One of the notable exceptions was the “Wollheim
trial,” where the former forced laborer Norbert Wollheim successfully sued the I. G. Farben,
a chemicals and arms manufacturer, for compensation. Hence, the vast majority of the
survivors of forced labor did not receive compensation in the decades after the war.®

It was only decades after the Second World War that the voices demanding compensation for
survivors of forced labor grew louder. Particularly after Germany’s reunification in 1990 and
the dissolution of the GDR, the Green Party in the German Parliament, followed by the Social
Democratic Party, and a large number of civil society initiatives (including the Protestant
and Catholic Churches) lobbied for taking up the case of former forced laborers. They argued
that this was part of accepting the historic responsibility as well as a political and moral
settlement with states in Central and Eastern Europe. Eventually, the issue became a priority
of the political agenda when a number of class action lawsuits” were brought on behalf of
survivors of forced labor against German companies in the United States. Together with
threats to boycott the businesses and products of German companies in the US, this finally
forced Germany to reevaluate its position.

As a result, German companies and the German Government entered into negotiations about
a compensation scheme that would explicitly address forced labor. After several rounds of
international negotiations among a range of stakeholders an agreement was reached to
implement a large compensation program. The negotiators represented all sides — lawyers
speaking for former forced laborers, the US and German governments, representatives of
governments from countries where the majority of survivors lived (in Eastern Europe and
Israel), victims’ associations, and representatives of the German companies. Chapter 1 discusses
the negotiations in greater depth, as well as the legal, political, and practical challenges that
were encountered during this phase.

6 See Klaus Korner “Der Antrag ist abzulehnen” - 14 Vorwinde gegen die Entschidigung von
Zwangsarbeitern: Eine deutsche Skandalgeschichte 1945-2000 (Hamburg: Konkret Literatur Verlag,
2001). For more information on the Wollheim trial see www.wollheim-memorial.de (accessed 15
May 2017).

7  These are lawsuits that are brought on behalf of a group of claimants rather than an individual.
Details are explained in Chapter 1.
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THE COMPENSATION PROGRAM FOR FORCED LABOR

In 2000, the EVZ Foundation was established with the aim of immediately putting in place a
compensation program. The Foundation was established by the so-called Foundation Law*®
that was the end result of the international negotiations. The German Government and the
“Foundation Initiative of the German Industry,” an informal body representing the companies,
provided the initial assets of the Foundation in equal shares — some 5.2 billion Euros in
total. In this way, Germany and its companies finally accepted a measure of accountability
towards the victims of forced labor after decades of denying any responsibility for these
heinous crimes.

From 2001 to 2007, compensation payments were made through a complex system with the
EVZ Foundation as the main administrator and seven partner organizations tasked with
implementing the program. The partner organizations, defined by the Foundation Law, were
five national organizations of Belarus, the Czech Republic, Poland, Russia, and the Ukraine
responsible for former forced laborers in these respective countries and a number of other
Eastern European states, as well as two international organizations — the Conference on
Jewish Material Claims Against Germany (JCC) for Jewish individuals worldwide, and the
International Organization for Migration (IOM) for non-Jewish individuals worldwide.

The Foundation Law described two broad eligibility categories: survivors of forced labor in
concentration camps and ghettoes were to receive up to 7,670 Euros, while individuals who
performed forced labor for companies in other confined settings were eligible for payment of up
to 2,560 Euros. In order to account for the regional differences, a third ‘opening clause’ category
was mentioned in the Law as well, in which partner organizations could distribute payments to
victims of forced labor in other circumstances than the two above, such as to those who were
forced to work in agriculture.

The payments were issued in two installments. This was because the total amount to be distributed
was limited but the exact number of beneficiaries was unknown. While some estimates of the
number of forced laborers were available during the negotiations for the program, it was impossible
to know how many were still alive after more than 55 years. Paying in two installments allowed
the EVZ Foundation and its partner organizations to distribute the overall funds available
equally across all beneficiaries, as the exact number of beneficiaries became known after the
first installment. Yet, this process created a number of challenges in the administration and
implementation of the program, which will be discussed throughout this book.

While the EVZ Foundation’s principal task was to make payments to survivors of forced labor
and, in some instances, their legal successors, two additional program lines were implemented
as well. These consisted of compensation payments for so-called “other personal injuries” to

8 See Annex 1.
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individuals who were particularly subjected to medical experiments, and for “property damages”
including personal and business losses, lost bank accounts, losses under insurance contracts
etc. Inaddition, the Foundation Law earmarked funds for so-called “humanitarian programs”
for persons who were subjected to particularly harsh suffering. Given the main focus of this
book is on the compensation payments for forced labor, these other program lines are only
briefly described in Chapter 9.

The German program was not the only compensation program for survivors of forced labor
at the time. Parallel to the negotiations with Germany, international negotiations also took place
with Austria, which — as a former part of the Third Reich after its annexation by Germany
in 1938 — was involved in very similar crimes. Though their design and approach differed in
some aspects, the German and Austrian programs often worked with the same partner
organizations. The Austrian program will not be described in this book, but it is referred to
where comparisons are relevant.®

In addition to the compensation payments, a long-term mandate of the EVZ Foundation was
to preserve the memory of and educate about the lessons of the Nazi injustice, to advocate for
human rights as a way of learning from the past for the present and future, and to support
humanitarian projects for survivors of forcedlabor. Toward thisaim, aseparate “Remembrance
and Future” Fund was set up, which supports projects in Germany and a number of other
countries. The ongoing work and funding programs of the EVZ Foundation are discussed in
Chapter 12.

CONTENT AND STRUCTURE OF THE BOOK

This book discusses a range of aspects of the forced labor compensation program that are
deemed most relevant for policy-makers and practitioners who seek to establish and implement
reparations programs for mass crimes. Many features of the German program were unique
due to the unprecedented scale of the program and the international collaboration. For
example, the vast number of potential beneficiaries across many countries posed a number of
challenges that do not normally present themselves in a national program. Nevertheless,
while every reparations program designed to address certain human rights violations must
take the very unique situation into account, there are a number of key aspects and potential
dilemmas that have to be resolved by all programs.

The descriptions in this book focus primarily on the experiences of the EVZ Foundation and
two of its partner organizations, as a comprehensive description of the work of all seven

9  For detailed descriptions of the work of the Austrian Reconciliation Fund that administered the Austrian
compensation program, see Hubert Feichtlbauer, Forced Labor in Austria 1938-1945 (Wien: Austrian
Reconciliation Fund, 2005) and www.versoehnungsfonds.at.
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partner organizations would have been beyond the scope of this endeavour. By focusing on
the work of two typical partner organizations, one operating on a national and one on an
international level, this book discusses the challenges of the program in a exemplary way that
will be more relevant to the reader.

The program is described in a chronological rather than a stakeholder-centered order, and
most chapters are written in a way so that each can be read more or less independently from
each other. As the experience of the authors has shown, those who are interested in the
lessons learned in other programs often find themselves at a particular stage of a reparations
program, e.g. in the advocacy, planning, or implementation phase, and may therefore be
interested only in parts of this book. Nevertheless, the authors of this book hope that, even
when the historical and contemporary contexts differ, readers may find insights for their
specific situation.

Finally, the chapters in this volume do not address the question whether this particular
compensation program was the appropriate mechanism to address the injustice of forced labor
during the Second World War. The EVZ Foundation was set up for the purpose of implementing
a law that had already been negotiated and, in this way, many of its activities were already
defined. Neither the EVZ Foundation nor its partner organizations were in a position to
amend the Foundation Law. However, some thoughts regarding the impact and acceptance of
the program are discussed in the conclusion of this volume.

Chapter I looks at the process of the international negotiations prior to the establishment of the
EVZ Foundation in more detail. Why was the program set up so late? Which stakeholders
participated in the negotiations and what was debated? How did they agree on the sum of 5.2
billion Euros made available for the compensation? The chapter also discusses the main
provisions of the Foundation Law, which was the result of the negotiations.

Chapter 2 describes in detail the eligibility criteria set out in the Foundation Law. What were
the decisions concerning eligibility of claimants? How did the different victim categories come
about and how was the amount of compensation for each group arrived at?

Chapter 3 discusses the financial details of the establishment of the Foundation and the
planning of the compensation program. It describes how the fundraising was organized from
different stakeholders and what decisions had to be taken prior to the implementation with
regard to financial aspects. It also addresses administrative costs and the financial management
of the large compensation fund.

Chapter 4 outlines the organizational structure of the EVZ Foundation as the main administrator
as well as that of two partner organizations. While the overall structure may be unique due
to the large number of victims involved and the geographical scope of the program, the
different tasks involved in the compensation program are relevant in other contexts as well.
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Chapter 5 describes in detail the outreach component of the program, which was a task of the
partner organizations. This was a particular challenge for some organizations given the long
time that had passed since the crimes and the old age of the potential beneficiaries. The chapter
outlines the typical issues that need to be considered during outreach.

Chapter 6 discusses the different stages of the claims processing, including the collection,
review and assessment of the claims, the support of claimants, and the most relevant technical
processes involved.

Chapter 7 deals with the process of paying out the compensation amounts. It looks at the
necessary steps to set up and manage a secure payment system, including creating a financial
infrastructure and necessary negotiations with banks.

Chapter 8 describes the controls and audit processes of the program. The EVZ Foundation as
the main administrator was tasked with controlling the claims decisions taken by the partner
organizations for which it set up separate control teams. The chapter includes a description of
the typical challenges in audit processes.

Chapter 9 describes the two other program lines, “other personal injuries” and “property loss,”
as well as the so-called “humanitarian programs” administered by the EVZ Foundation and
the partner organizations, in order to give a full picture of the mandate of the compensation
program.

Chapter 10 describes the issue of legal closure in the forced labor compensation program.
This did not only involve political decision-making, such as reaching agreements during the
negotiations, but also encompassed a range of legal and practical actions that needed to be
taken in order to achieve legal closure.

Chapter 11 discusses how “ending” a compensation program needs to be a well-planned
process. Many aspects need to be addressed early on in order to allow a smooth completion
of such a large program. It describes how some tasks still require dedicated staff after the
conclusion of the payment process and how the EVZ Foundation handled the immense
amounts of data after concluding the program. The chapter also gives ideas how institutional
knowledge can be preserved.

Chapter 12 gives insights into the ongoing work of the EVZ Foundation. The “Remembrance
and Future” Fund provides funding for projects that seek to acknowledge the suffering of the
victims of National Socialism, foster historical dialogue, support vulnerable survivors, and
educate Germans and others in Europe in human rights matters as “lessons of the past.”
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The Conclusion discusses the outcome and impact of the program. Did the EVZ Foundation
and its partner organizations achieve the goals of the program? Did the compensation
program fulfill the different expectations of the survivors of Nazi-era forced labor, of the
initiators and funders of the program, as well as of the wider public? Did it lead to better
understanding between peoples or even “reconciliation” between former enemies? The chapter
critically looks at successes and challenges of the program, and discusses the significance of
the forced labor compensation program in more general terms.

Finally, a few notes on terminology and the use of certain concepts in this book are in order:

Forced labor/slave labor: Elsewhere, the forced labor compensation program has been
referred to as “forced and slave labor” compensation program. For this historical context, “slave
labor” is not a clearly defined term. Some use it to distinguish the inhumane conditions of
forced labor in concentration camps from ‘ordinary’ forced labor in companies or households.
Yet this leaves out forced work in ghettos and other camp-like environments where circumstances
were often similar to those in concentration camps. Others understand “slave labor” to describe
the forced work by Jewish individuals. The Foundation Law, for various reasons, only refers
to the term “forced labor,” as will be done in this book as well.

Former forced laborers, victims, and survivors: While it is not uncommon to use the term
“forced laborers” in today’s language, we found it more fitting to speak of “survivors” or “victims”
of forced labor, or former forced laborers. Where used, the word “victim” is not meant to suggest
a passive role of the individual in question.

Foundation Law: “Foundation Law” will be used throughout this book to refer to the specific
law that allowed the establishment of the compensation program (Law on the Creation of a
Foundation “Remembrance, Responsibility and Future,” 12 August 2000, see Annex 1). The term
should not be equivocated with the federal laws that regulate public or private foundations in
Germany.

Reparations/compensation program: In its entirety, the German forced labor compensation
program encompasses more forms of reparations than compensations alone, according to
the UN guidelines for reparations. Technically, it would therefore justify the label reparation
program. At the time, however, the program was called a compensation program, not least
because in Germany, “reparations” is a politically sensitive term as it creates a strong association
with the earlier, state-level reparations that were part of the obligations Germany had to fulfil
after the Second World War. In this book, the term compensation program will be used for
reasons of consistency.
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ESTABLISRING THE PROGRAM

This chapter contains:

_ Developments leading to the establishment
of the compensation program

_ Negotiating for a compensation program

_ The Foundation Law

__ Main features of the compensation program
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INTRODUCTION: A MULTI-LAYERED PROCESS

Reparations programs can be established in very different ways, and the form they take depends
on the particular historical, legal, and political contexts, as well as the kind and scale of the
human rights violations they are meant to address. Some programs are based on a peace accord,
some are the result of recommendations by a truth and reconciliation commission, while others
are initiated by political actors or as a result of legislation. Many challenges are faced prior to
or during the establishment of a reparations program: For instance, which stakeholders should
take part in the negotiations for such a program and how can their different interests be
balanced? What kind of reparations — restitution, financial compensation, rehabilitation and
satisfaction and guarantees — should be covered? How can the necessary funds be raised?
Which human rights violations should be addressed and what are the criteria for eligibility?
Who are the victims and how can they be reached? How should the procedure be designed to
allow for correct determination of eligibility within an appropriate timeframe? A careful design
and inclusive process of developing a reparations program are essential for the later acceptance
of reparation payments by all stakeholders and for generating an effect of reconciliation and
legal closure.

The establishment of the compensation program for former forced laborers was preceded by
long and intensive negotiations at the international level involving representatives of the
Federal Republic of Germany and German companies, the United States of America, some of
the countries of origin of former forced laborers, as well as victims’ associations and lawyers who
represented victims in US courts. The negotiations took place more than 50 years after the
end of the atrocities. Negotiators faced a multitude of challenges, because of the extraordinary
magnitude of the crimes, the high number of victims, the number of countries involved and
the divergent interests of the stakeholders. Moreover, there was pressure to come to an agreement
quickly as possible, as so much time had passed and surviving former forced laborers were
very old. Eventually, a compensation program was agreed upon, administered by a public
foundation established mainly for this purpose. It was envisaged that the EVZ Foundation
would work together with seven partner organizations.

This chapter explains how the compensation program for forced laborers came into being. It
first outlines the developments that led to the adoption of the Foundation Law that established
the EVZ Foundation, endowed it with the task to administer the compensation program and
put the cornerstones of the payment program into German law, and discusses the challenges
faced during the lengthy negotiations. It introduces the main features of the program and
reflects on how the decisions taken during the negotiations shaped the actual compensation
program.
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DEVELOPMENTS LEADING TO THE ESTABLISHMENT OF THE
COMPENSATION PROGRAM

The establishment of the compensation program in the year 2000 was largely the result of three
main developments: the change of the political landscape in Europe after the end of the Cold
War; increasing political awareness of the fact that former forced laborers, particularly those
in Central and Eastern Europe, had not received any compensation; and finally a number of
lawsuits against German companies and the Federal Republic of Germany in the United States
of America.

First, the overall political landscape in Europe changed dramatically in the 1990s. The end of
the Cold War brought up the issue of compensation payments for victims of the Nazi regime
who lived in Central and Eastern European countries, as they had previously not received any
or very small payments. This was partly due to the fact that Germany did not want to transfer
any payments into these countries, and partly that communist regimes did not allow that
citizens of their states received individual compensations. After the fall of the communist
regimes in Central and Eastern Europe, there was no longer a political motivation to withhold
such payments.

Second, political pressure in Germany grew in favor of creating a compensation program for
forced laborers. Throughout the 1990s there was an increasing awareness of the fact that no
compensation had been paid to former forced laborers specifically. Forced labor had not formed
a criterion for compensation in former programs, neither in German national compensation
legislation nor in hardship funds or lump sum agreements with states that had been attacked
by Germany during the war. Also, only a few companies who “employed” forced laborers had
paid out some compensation to individuals, with amounts varying greatly from one company
to another. In the late 1980s and early 1990s, political parties at the national and European level as
well as German non-governmental organizations had started a number of political initiatives to
achieve compensation for forced labor, but they remained largely unsuccessful. Nevertheless,
they brought the issue of forced labor back onto the political agenda.

Particularly, the Social Democratic Party of Germany and the Green Party of Germany
(Biindnis 90/Die Griinen) played an active role in creating pressure prior to the negotiations.
The Green Party had already promulgated the idea of setting up a foundation for this purpose
for several years. This became more specific when, after the 1998 elections, the new Social
Democrat/Green coalition government agreed to embark on it in their coalition agreement.
After the negotiations started, however, the idea of a compensation program was eventually
supported by all parties in Germany. This was partly due to a changing political climate in
the 1980s and 90s that became more open in terms of dealing with Germany’s Nazi past. The
negotiations thus took place with no significant political opposition, which became visible in
the wide support of the Foundation Law that was presented to the German parliament after
the negotiations.
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Third, and perhaps most critical, former forced laborers from different countries had filed
lawsuits against German companies and the Republic of Germany in United States courts,
which created a lot of pressure to address the issue of forced labor. Starting in 1998, there was
a wave of so-called class action lawsuits against those German companies operative in the US
that had been involved in one way or another in abuses and exploitation of forced laborers
during the Nazi period. The lawsuits were based on the Alien Tort Claims Act that provides
for the possibility of a jurisdictional forum in the US even in extraterritorial cases involving
the violation of international law.' For German companies, these lawsuits not only meant that
they could eventually lose the cases and face very large financial obligations, they also had to
spend significant sums on legal fees and, probably even more importantly, they got negative
publicity in the media. There were, for example, large advertisements in US newspapers that
called for a boycott of these German companies. Therefore, these court proceedings had an
important impact on the economic performance of the involved German companies in the
US. As a direct result of the US lawsuits, German companies had an interest to find a solution
that would not only compensate former forced laborers but also protect them against future
court proceedings (“legal closure”).

NEGOTIATING FOR A COMPENSATION PROGRAM

The years 1998-2000 saw several protracted rounds of negotiations. While there was basic
agreement that there should be compensation for forced labor in concentration camps and
ghettos as well as for forced labor of persons deported to the territory of the Third Reich, there
were a number of issues that were hotly debated during the negotiations. The actual number
of potential beneficiaries for these and other potentially eligible groups was highly disputed.
The overall amount of funding to be provided to the EVZ Foundation had to be negotiated,
as well as the individual amounts for particular historical situations. A major issue was also how
to protect German companies as well as the Republic of Germany from further legal action
in courts. Negotiations were difficult not only due to the high stakes for all parties involved,
but also because there was immense time pressure: the potential beneficiaries were very old
and any unnecessary delays would be morally unacceptable. This pressure, along with
increasing pressure from the US and German governments and the general public, may well
have contributed to finding compromises.?

1 The text of the Alien Tort Claims Act reads as follows: “The district courts shall have original
jurisdiction of any civil action by an alien for a tort only, committed in violation of the law of nations
or a treaty of the United States.” (28 U.S.C. § 1350). The text was originally adopted as a part of the
Judiciary Act in 1789 (1 Stat. 73 (77), § 9). Recently, the law has been changed in a way that would not
allow for the kind of lawsuits that were filed against German companies in the late 1990s.

2 For accounts of the course of the negotiations, see Stuart E. Eizenstat, Imperfect Justice: Looted Assets,
Slave Labor, and the Unfinished Business of World War (New York: Public Affairs, 2003); Lutz
Niethammer, “From Forced Labor in Nazi Germany to the Foundation Remembrance, Responsibility
and Future,” in “A Mutual Responsibility and a Moral Obligation”: The Final Report on Germany’s
Compensation Programs for Forced Labor and Other Personal Injuries, eds. Michael Jansen and Glinter
Saathoft (New York: Palgrave MacMillan, 2009), 15-85; Susanne-Sophia Spiliotis, Verantwortung und
Rechtsfrieden - Die Stiftungsinitiative der deutschen Wirtschaft (Frankfurt am Main: Fischer, 2003).
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Who were the stakeholders?

The negotiations took place with the participation of a large group of stakeholders who all had
an interest in the question of compensation for forced labor. The German Chancellor appointed
a special envoy tasked to negotiate an overall solution with the Government of the United States
and all other relevant governments. The German companies were represented by the Foundation
Initiative of the German Industry (Stiftungsinitiative der deutschen Wirtschaft), aloose association®
of those leading German companies that had been involved in using forced labor. The US
Government also appointed a special representative for this purpose. The Central and Eastern
European countries designated the so-called reconciliation foundations to represent their interests
at the negotiating table. These foundations had already been involved in a previous round of
German compensation payments in the 1990s, and it seemed natural that they would be the
implementing partner organizations for the compensation program for forced labor as well.
Many of them already had considerable knowledge of the beneficiaries of the new program
and could rely on existing documentation on victims of Nazi injustice. Finally, the victims of
forced labor were represented in the negotiations by victims’ associations as well as the US law
firms involved in the class action lawsuits.

Figure 2: Negotiation round on the compensation of forced laborers, 1999. The partners of the Foundation Initiative for
the German Industry meet in the German Foreign Office. Source: Bundesregierung/Engelbert Reineke

3 The legal nature of the Foundation Initiative remained somewhat obscure (arguably, an association
under German civil law, so called “BGB-Gesellschaft,” or a corporation sui generis). This could have
raised difficulties: for instance, it would not have been clear who was to be sued if the Foundation
Initiative had not raised its equal share of the monetary contributions.
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How could the different interests of the negotiators be reconciled? In the following, four of the
most important discussion points will be briefly outlined: the number of potential beneficiaries,
the overall amount of compensation, legal closure for German companies, and the design of the
compensation program.

Who were the beneficiaries?

Knowing the number of potential beneficiaries is crucial when designing a compensation
program and, most importantly, for reaching an overall compensation amount. Estimating the
number of victims for the forced labor program was particularly difficult as so much time had
passed. Yet, in contrast to many other contexts, there were many historical records that could
be relied upon, and some of the victim organizations already possessed documentation from
earlier compensation programs. In addition, in 1999, European historians came together at a
conference in Florence, Italy, that was to provide estimates of the number of potential beneficiaries
for the compensation program.* Some of the participants in the negotiations also took part
in that conference.

At the same time, “forced labor” had to be further qualified during the negotiations. There were
different types of forced labor, involving various degrees of suffering. The representatives of the
German companies argued that forced laborers in the agricultural sector, who were often
placed with small farming companies or family-owned farms, suffered less than those in
concentration camps or in industrial forced labor. Therefore, agricultural forced labor was
initially excluded from the program. However, Polish victim organizations lobbied successfully
for opening the option to include this group in the course of the implementation of the program
considering the hardships this very sizeable group had endured. In this case, the fact that victims’
representatives were present during the negotiations led to the inclusion of groups that were
previously not considered.

The exclusion of certain victim groups was also established early on in the process. In particular,
it was decided that a prisoner of war status would not constitute a criterion for eligibility. At
the time, this did not give rise to significant controversies among the negotiators who tried to
avoid that the issue of prisoners of war would lead to debates in German society on the issue
of forced labor by German prisoners of war. In order not to put into danger the prospect for a
solution regarding civilian forced labor, this aspect remained therefore excluded from the
negotiations. > However, it became clear during the implementation phase that this exclusion

4 Niethammer, “From Forced Labor in Nazi Germany,” 60.
5 Niethammer, “From Forced Labor in Nazi Germany,” 65.
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How can German companies be sure that they will not be sued
again in the future?

A major point in the negotiations was the issue of “legal closure.” One of the main worries of
the German companies was that they could still be sued for compensation even if they
participated in the compensation program. Therefore, a central demand from the German
side was legal closure — which meant that there would be protection from lawsuits in the future.
Moreover, German companies expected that the ongoing lawsuits in the US would be terminated
upon the establishment of the compensation program — after all, this was one of the main
reasons why they were at the negotiation table.

Legal closure is not always an issue in reparations programs as it depends on the nature of
crimes perpetrated and on the form of the reparations program (for example, whether former
perpetrators or their successors are directly involved in the design and funding of a program
or not). However, where such aspects play a role such as in the German case, they are often
part of compensation agreements. Guaranteeing legal closure may seem as serving only the
perpetrator’s side, but it is also a powerful leverage to ensure compliance with such a program.

The German side demanded legal closure as a requirement for the setup of the program and it
was decided already during the negotiations that every claimant of the German compensation
program would have to waive any future claims against German companies and, in a specified
way, against the German State in any matter connected to Nazi-era injustice. It was also agreed
that all cases pending before US courts would be terminated before payments under the program
would start. This turned out to be quite a significant hurdle for the compensation program to
overcome. The specifics of the provision of legal closure in the German compensation program
are discussed in Chapter 10.

How should the compensation program be designed?

Finally, the negotiations also covered many legal and organizational aspects. These were
important insofar as the program was addressed to claimants all over the world and cooperation
was necessary between many political and administrative entities. The stakeholders agreed that
a foundation under German public law, combined with the implementation by seven partner
organizations abroad, would be the best way to administer the compensation payments. It then
had to be negotiated who had the final decision power to approve the claims and the payments,
which was to be the EVZ Foundation. It was also agreed that the compensation program would
be overseen by a Board of Trustees which largely comprised members who had been participants
of the negotiation round (up to this day, for example, the law firms that filed the class actions
suits in the US are represented by a member in the oversight body of the EVZ Foundation).
These and other aspects will be discussed in more detail throughout the course of this book.
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THE FOUNDATION LAW

The negotiation rounds resulted in three main documents that were the basis of the compensation
program:aso-called “Joint Statement,” an agreement between the German and US governments,
and finally, the Foundation Law (see Annex 2, 3 and 1, respectively).

In the Joint Statement on the occasion of the plenary meeting that concluded the international
negotiations on 17 July 2000, the governments of Germany, the US, Israel and Central and
Eastern European States (Belarus, Czech Republic, Poland, Russian Federation, Ukraine), as
well as the Foundation Initiative of the German Industry, a Jewish victims’ organization (JCC),
and a number of victims’ attorneys endorsed the basic principles to be included in the Foundation
Law. This document is remarkable in that it is evidence of an agreement among very diverse
groups of stakeholders. It was an important moment for the program as it symbolized the
motivation to come to an agreement and to start the compensation process quickly rather
than work on reaching airtight legal solutions. Political will on all sides was crucial.

The Agreement between the Government of the United States of America and the Government of
the Federal Republic of Germany on the Foundation Remembrance, Responsibility and Future of
17 July 2000 focused primarily on the issue of ‘legal closure, i.e. what was to happen with the
class action lawsuits that were pending before courts in the US. It detailed — without binding
effect — that these cases should be dismissed by the respective courts as this was in the interest
of US foreign policy, and that the compensation program would be the only process in which
victims could claim compensation.

The Foundation Law is a German federal law that was the legal basis for the establishment of
the EVZ Foundation and was enacted on 12 August 2000. The most important elements of
the law were comprised in an annex to the US-German agreement. "' The Foundation Law includes
the recognition on the part of the German State and German companies of the historic and moral
responsibility for the “severe injustice [committed] on forced laborers, through deportation,
internment, exploitation which in some cases extended to destruction through labor, and
through a large number of other human rights violations” (Preamble to the Foundation Law,
see Annex 1).

10 See Annex 3, Annex B.
11 See Annex 3, Annex A.
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MAIN FEATURES OF THE COMPENSATION PROGRAM

The Foundation Law already determined many aspects of the compensation program. The
main features will be discussed here and in the remainder of the book.

The Foundation Law determined eligibility. Given the enormous variety in individual fates as
well as the extremely high number of potentially eligible persons all over the world — it had
been estimated that of the persons who were still alive 280,000 had carried out forced labor
in concentration camps or ghettos, 623,000 in industry and in the public sector in Germany,
567,000 persons in occupied territories, and 783,000 in agriculture and other types of forced
labor > — it was decided to establish broad categories of eligibility rather than differentiate
between the level and intensity of suffering. These categories addressed the situation of forced
labor in a concentration camp, a similarly bad detention camp, or in a ghetto (category A);
forced labor in industry after deportation (category B); and an opening clause allowing partner
organizations to define additional situations related to forced labor (category C). Even though
the primary purpose of the EVZ Foundation was to address the phenomenon of forced labor
under harsh living conditions, so-called “other personal injuries” and property losses were also
addressed. The inclusion of these other program areas was prompted mainly by lawsuits
concerning these other types of situations. These program lines are discussed in detail in
Chapter 9 of this book.

The law defined certain maximum amounts for each of the categories of forced labor (first
category: up to 15,000 Deutsche Mark [about 7,670 Euros], other categories up to 5,000 Deutsche
Mark [about 2,560 Euros]). Within these categories, with few exceptions, partner organizations
had discretion to define sub-categories, as well as differentiate in the sums awarded below the
maximum amount in order to better reflect the various groups of fates suffered. All aspects of
eligibility will be discussed in detail in Chapter 2.

The Foundation Law determined the organizational structure of the EVZ Foundation as well
as a number of aspects regarding the workflow and cooperation with partner organizations.
The Foundation Law regulated the tasks and functioning of the Board of Directors and the
Board of Trustees. Moreover, seven partner organizations were foreseen by the Law to
implement the program: organizations for residents of Poland, Ukraine (also responsible for
Moldova), the Russian Federation (also responsible for Latvia and Lithuania), Belarus (also
responsible for Estonia), the Czech Republic, and international partners for Jewish (JCC) and
non-Jewish (IOM) applicants living elsewhere in the world. In addition, the organizations in
Ukraine, Russia, and Belarus shared the responsibility for applicants residing in one of the
other former republics of the Soviet Union. Cooperation between the EVZ Foundation and the
partner organizations was regulated in greater detail in partnership agreements negotiated
between the EVZ Foundation and each of its partners. This was necessary because German

12 Niethammer, “From Forced Labor in Nazi Germany,” 60.
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law could not be executed in other states. The central function of the Foundation Law was that,
even though the partner organizations had their seat in other states and would not be subject
to German law, their decisions on eligibility would have to be in conformity with the German
legal provisions. (Chapter 4 discusses the organizational structure and cooperation with
partner organizations in detail.)

The Foundation Law further allocated specific amounts for each program and each partner
organization. The EVZ Foundation was funded by the German State and the Foundation
Initiative of the German Industry with each contributing about 2.6 billion Euros.” The full
amount of the EVZ Foundation’s capital was then allocated to specified purposes. All monies
went into the compensation program for forced labor and other personal injuries/damages
except the following positions: about 358 million Euros were allocated to a “Remembrance and
Future” Fund (see Chapter 12) for financing projects; another 102 million Euros were reserved
for administrative costs of the EVZ Foundation responsible for organizing the basic features
of the compensation program as well as the costs incurred by the American and German
lawyers who had contributed in one way or another to the establishment of the EVZ Foundation.
In the following years, the overall fund was also supplemented by about 300 million Euros in
interests earned over the course of the program.

Specified total amounts were assigned for specific damages (Section 9 Foundation Law). The
largest amount — 8.1 billion Deutsche Mark (about 4.14 billion Euros) — was allocated to seven
partner organizations which processed the claims and that were responsible for making
available the payments to eligible applicants. It was decided that the responsibility of each partner
organization was determined by the place of residence of an applicant on 16 February 1999.
The sums were based on the estimates by the historical commission of how many potential
beneficiaries lived in the respective countries or areas. However, as a ceiling was established
for the total funds allocated to each partner organization, this meant that a partner organization
could not spend more than this amount for all eligible applicants within its regional responsibility.

Other programs implemented alongside the forced labor compensation program

In order to address other situations which had formed the subject of lawsuits pending before
US courts, some additional cases of eligibility were established. In particular, about 25.6 million
Euros were set aside for other personal injuries suffered, in particular, by victims of medical
experiments and of homes for children of forced laborers. These claims were also processed
by the partner organizations. Another 514 million Euros were reserved for property losses

13 All Euro amounts cited here and elsewhere in the book are approximate, as these contributions were
paid in Germany’s former currency, the “Deutsche Mark”. Chapter 3 deals with the question of how
the money was raised by the German companies as well as how it was split up exactly between the EVZ
Foundation and the various partner organizations.



CHAPTER 1: ESTABLISHING THE PROGRAM 23

directly caused by the involvement of German companies, as well as for certain humanitarian
purposes, as detailed in Chapter 9.

Another decision was to create a “Remembrance and Future” Fund, at the specific request of the
German companies. The negotiators agreed that an important aim of the EVZ Foundation was
to uphold the remembrance of the atrocities committed, after having completed the compensation
programs. While it was recognized that the compensation program came too late for those
who lost their lives in the Nazi era or since, the German legislator declared its intention “to
keep alive the memory of the injustice inflicted on the victims for coming generations as well”
(Preamble). Therefore, part of the EVZ Foundation’s financial resources was allocated to the
establishment of a permanent fund

to foster projects that serve the purposes of better understanding among
peoples, the interests of survivors of the National Socialist regime, youth
exchange, social justice, remembrance of the threat posed by totalitarian
systems and despotism, and international cooperation in humanitarian
endeavors. In commemoration and respect of those victims of National
Socialist injustice who did not survive, it is also intended to further projects
in the interest of their heirs. (Section 2 (2) Foundation Law)

This — permanent — “Remembrance and Future” Fund operated separately from the main
compensation program and its work is still ongoing (see Chapter 12).

SUMMARY

The German compensation program for forced laborers was the result of complex negotiations
in which many interests and pressure factors were taken into account. The unique historical
characteristics of the crime of forced labor which was used almost all across Europe under
the Nazi regime during the Second World War as well as the subsequent movements of
victims to other parts of the world made the program an international undertaking. The legal
framework for the compensation payments bears witness to the special situation in which the
negotiators found themselves. Although lawsuits before US courts (that could or could not
have turned out to be successful) were among the main factors that triggered the process, the
program was a political decision and did not entail a legal right to compensation for potential
beneficiaries. To date, it remains the largest compensation program ever adopted. It eventually
distributed individual payments to 1.66 million claimants in 89 countries with an overall
amount of EUR 4.34 billion Euros.

The decisions taken during the negotiations had a lasting impact on the shape of the later
compensation program. As the following chapters show, many features of the program can
only be understood when tracing them back to the different interests during the negotiations
and in relationship to previous German compensation programs concerning Nazi crimes.
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CHALLENGES AND LESSONS LEARNED

In the case of the forced labor compensation program, it was important
to work together with stakeholders representing all relevant parties
and groups of victims. The involvement of stakeholders including
representatives of the victims’ side during the negotiations generated a
high degree of acceptance of the program among the stakeholders. In
addition, accurate information about the kinds of crimes, the different
victim groups and the number of potential beneficiaries is crucial for
the design of a reparations program. The establishment of historical
facts should not depend on the interests of stakeholders but needs to be
accepted on their part. In the case of the forced labor program, acceptance
of the estimates of potentially eligible victims and other historical
assessments was facilitated by the involvement of expert historians
designated by each of the parties involved in the negotiations.

It was a good practice that the setup of the EVZ Foundation and the
implementation of the compensation program were the subject of a law.
This gave the involved governments a clear legal responsibility and
increased commitment to the program.

During the negotiations, many specific features were decided upon, and
the Foundation Law also contained a rather detailed framework. This
had both positive and negative consequences. On the one hand, it served
as a predictable framework. However, on the other hand the procedures
had to be followed even if at a later stage there would have been better
solutions available. For example, the program dealt with extremely large
numbers of potential beneficiaries, and yet the Foundation Law already
contained very detailed calculations for the total funds allocated to each
partner organization. This posed a number of practical challenges during
the implementation of the program.

Including victim groups in the negotiations phase was a good practice.
It helped reflect their expectations in the design of the program and
may well have increased the overall “acceptance” of the program.

The fact that many of partners were already participants in the negotiations
may have contributed to a rather smooth process of implementation.
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Parties to the negotiations were represented throughout the application
of the program in an oversight committee, the Board of Trustees. This
way, continuity of commitment and support as well as control and
monitoring by negotiating parties was secured throughout the program
phases.

The prospect of legal closure was a central incentive for German companies
and for the German state to engage in the negotiations and also led to
an increase in the amounts of funding agreed on in the course of the
negotiations.
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CLIGIBILITY

This chapter contains:

Defining eligibility criteria

_ Exclusions from eligibility

Challenges in the application of the

eligibility criteria

The role of evidence in determining eligibility criteria
Eligibility in case of death of victims of forced labor
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INTRODUCTION: THE KNOWN AND THE UNKNOWN

Defining clear eligibility criteria is a cornerstone of all reparations and compensation programs.
Eligibility criteria define who shall receive compensatory payments from the program and for
which human rights violations the payments are to be made. In many instances, these criteria
also define the amount of the compensation for the respective beneficiaries.

In the case of the German forced labor compensation program, a number of the eligibility
criteria were agreed on during the negotiations, such as which groups would be eligible for the
compensation payments and what maximum amounts would be foreseen for each payment
category. The program’s eligibility criteria differentiated between different situations involving
forced labor and this resulted in two broad beneficiary categories — so-called categories A and B
(category A: forced labor in concentration camps, comparably bad detention camps, ghettos;
category B: forced labor in industry after deportation). Different amounts were foreseen based
on very broad assumptions of the hardship involved; for example, the highest amounts were
allocated to former inmates of concentration camps or ghettos. At the same time, it was possible
for partner organizations to define additional groups of eligibility (category C, the so-called
opening clause). Whereas the definition of categories at the outset provided for transparency
and predictability, the flexibility of the opening clause may have increased acceptance of the
overall program.

This chapter provides an overview of the main eligibility features of the German program. It
outlines the eligibility criteria that were formulated in the Foundation Law and discusses how
these provisions impacted the design of the program. It explains how the beneficiary categories
of the compensation program relate to the different kinds of crimes in relation to forced labor.
Finally, it discusses why some groups were excluded from the program and what compensation
was provided in the case of death of eligible beneficiaries.

DEFINING ELIGIBILITY CRITERIA

One of the main challenges of defining eligibility criteria for the forced labor compensation
program was that — due to the long time passed since the crimes — potential beneficiaries
were very old and finding and collecting evidence for the claims was expected to be difficult.
For the drafters of the Foundation Law, this meant that there was an intense time pressure and
that expectations of victims would be high. Consequently, it was emphasized repeatedly by
the drafters that procedures for determining eligibility had to be non-bureaucratic and
expedient. Still, certain delays resulted from the fact that not all aspects were defined
predefined by the Foundation Law which hence left open some questions for subsequent
interpretation.
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The different eligibility categories in the German program were based on broad criteria relevant
for the gravity of the situation and the conditions in which forced labor took place. At the time
of the negotiations, it was known that forced labor took place practically from the outset of
the Second World War in September 1939, when the Third Reich had systematically installed
branches of the German employment agencies in newly occupied territories with a view to
recruiting workforce. Persons recruited were lured by false promises into labor contracts and
their rights were restricted by contracts and ordinances, or they were deported from their homes
to other places where they were then forced to work. They were prevented from returning to
their region of origin, and were exposed to harsh living conditions in poor barracks or camps,
often with insufficient nutrition. When they were held in concentration camps, people mostly
were forced to work under atrocious conditions until they died. During the course of the
Second World War, more than 20 million persons were forced to work in the Third Reich or
Germany’s occupied territories, particularly in mining, the war industry, and in agriculture,
but also in small businesses, households and other places.

The harsh living conditions were exacerbated for some groups who were specifically persecuted
by the Nazi regime. In particular, pursuant to the Nazi ideology, Jews and Sinti and Roma faced
“extinction through labor.” Slavic peoples, in particular from Poland and the Soviet Union,
were regarded as a sub-human race (“Untermenschen”); they faced extremely harsh treatment
in camps and barracks. These issues played a prominent role in the definition of the eligibility
criteria.

Provisions of the Foundation Law

The cornerstone of eligibility was the basic historical situation of forced labor for the German
industry by persons who were detained or deported. Other situations were added in the course
of the negotiations, either following pressure by certain victims groups (for instance, forced
labor in agriculture) or in order to extend the reach of legal closure linked to the program (for
instance, medical experiments). The scope of the program was, on the other hand, limited by
the fact that only victims alive at a specific date were eligible. The various compensation amounts
were the result of the negotiations and included the basic premise that victims of forced labor in
concentration camps and ghettos should receive a higher sum than those who were subjected
to forced labor in other circumstances.

The Foundation Law broadly defined two main categories of eligibility related to forced labor
(categories A and B). Questions concerning the interpretation of the eligibility criteria that
would arise during the compensation program had to be resolved by the EVZ Foundation
and its Board of Trustees. Their decisions were then implemented by the partner organizations.
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Category A: Forced labor in concentration camps

Category A comprised beneficiaries who performed forced labor and were detained in a
concentration camp, a ghetto, or another place of confinement characterized by inhumane
conditions of detention, insufficient nutrition and lack of medical care.

Within this first category, “concentration camps” were designated by reference to a list used
in an earlier German national compensation program pursuant to the Federal Law on
Compensation (Bundesentschddigungsgesetz, or BEG, 1956), which had addressed situations of
racial persecution. This was, however, not a comprehensive list, and it was clear from the outset
of the forced labor program that there were other comparable camps that would have to be
covered under category A.

Camps which were previously not known and the existence of which was revealed in the course
of the compensation program could be defined as “other places of confinement” if the nature of
their provisions were characterized by inhumane detention conditions, lack of sufficient nutrition,
and medical care. In this case, the living conditions in the other places of confinement were
considered comparable to those in concentration camps, and survivors of them would be
eligible for payment under category A as well. The Foundation Law had foreseen that such
classification should be decided by the Board of Trustees of the EVZ Foundation. This proved
to be impractical, however, since the Board of Trustees met only twice per year and it also lacked
the necessary historical expertise. This task was therefore delegated to the Board of Directors
of the EVZ Foundation. Decisions were based on historical expertise and/or information
gathered from a relevant number of individual claims for payment and their descriptions of
the living conditions in a particular place of detention. In the course of the implementation
of the program, more than 3,800 detention camps were thus designated to have been “other
places of confinement” for specific periods of time.

Category B: Forced labor in the German industry

Category B included all persons who were deported from their home country, kept in detention,
detention-like or comparable “harsh living conditions” and forced to work. It referred to all
types of work except in agriculture and households.

The deportation criterion suggested that only persons who were forced to leave their home
area against their will qualified, but not those who were not allowed to return after they had
arrived voluntarily in Germany. In practice, however, particularly for workers from Eastern
Europe, there was no differentiation between those who were able to show that they were
transported away from their home country against their will and those who had agreed
formally with this transfer as long as there was no clear indication for collaboration. This was
based on the fact that people transferred from Eastern Europe frequently were forced to act
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as a “volunteer” by exerting pressure on their family or village. Moreover, these people were
completely misled as to the conditions awaiting them in Germany or its occupied territories.
It was therefore clear that, typically, there was no real consent given to the transfer. Also, there
was no difference in exploitation and harsh conditions of life and work between the deported
and these “volunteers” in the Third Reich.

In addition, certain differentiation within the legal categories was possible by the creation of
sub-categories for category B. The Foundation Law allowed partner organizations to establish
sub-categories in which they could determine a different compensation amount according to
the severity of suffering.!

The opening clause (Category C)

The situation of forced labor during the Second World War was very complex and it was already
clear during the negotiation phase that the two categories A and B would not cover a number
of people who were also victims of forced labor but did not fall into these categories. A large
number of Polish and other citizens, for example, were forced to work in German agriculture,
but were not eligible in either category A or B.

Therefore, it was necessary to expand the eligibility criteria in order to find a solution for the
(potentially) large number of people who would fall outside the core categories but had suffered
from forced labor. This was done by creating a so-called “opening clause” that allowed the
partner organizations to allocate certain amounts of money to eligibility categories they could
establish themselves according to their specific context. It is important to point out that the
inclusion of the opening clause was in large parts due to the initiative of victims’ organizations
that were present during the negotiation phase. This shows the importance of including different
stakeholders in the design process of a compensation program. Thus, in addition to the two
main categories, the opening clause became part of the Foundation Law.

The opening clause did not mention “forced labor” specifically and left the definition of details
mainly to the partner organizations implementing the program. In fact, the wording of the
Foundation Law provided little guidance on which other groups of victims of Nazi injustice
could be defined as eligible by the partner organizations. Only by way of example, forced
laborers in agriculture were mentioned. The only limitation to the potential scope of the clause
was the requirement of a minimum similarity with one of the criteria underpinning the
categories defined by Foundation Law (detention, deportation, or forced labor). The opening
clause also required the consideration of certain financial limitations, which meant that partner
organizations would only include the opening clause if they had sufficient money in the funds
allocated to them. Thus, the option to define criteria for additional categories under the opening

1 See Annex 1, Section 9 (8) of the Foundation Law.
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clause meant that cases not involving any kind of forced labor could also be covered by this
provision if another type of persecution, deportation, or detention existed.

In practice, a broad interpretation of similarity with the legally defined criteria was applied.
For instance, with regard to persons who went into hiding, it was accepted that this implied
detention-like living conditions. Other examples were children who were deported with their
parents but did not perform forced labor, persons who were detained under appalling
conditions without being forced to work, or persons who were forced from their homes to
another area within the same country.

An advantage of the opening clause was the flexibility it allowed the partner organizations to
address particular situations that had not been specifically addressed during the negotiations.
Partner organizations could thereby react to or avoid pressure from the public or victims
organizations and cover situations which did not fall under any of the other categories but
which were important for their context. This, in turn, improved the acceptance of the program
in the public discourse in the respective country.

Categories and amounts disbursed by the Foundation for
Polish-German Reconciliation (FPNP)

Total amount 1. installment€ 2. installment €
in€ (75 %) (25 %)

Legal categories®

Category A 7,669.38 5,752.03 1,917.34
Prisoners in concentration camps
and ghettos

Subcategory A 7,269.37 5,452.03 1,817.34
Prisoners in “Polish camps” in Silesia,

in penal camps and ZALJ, in AELs and

penitentiaries/prisons (other place of

confinement)

Subcategory A 4,218.16 3,163.62 1,054.54
Prisoners of the camp Lebrechtsdorf

(including satellite camps in Thorn and

Smukula — other place of confinement)

Category B 2,249.68 1,687.26 562.42
Deported forced laborers in the
commercial and public sector

*Inside the legal categories and the opening clause the categories are ordered hierarchically by amounts.
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Categories and amounts dishursed by the Foundation for
Polish-German Reconciliation (FPNP)

Total amount 1. installment€ 2. installment €
in€ (75 %) (25 %)

Opening Clause

= Children up to the age of 16, who 2,556.46 1,917.34 639.11
were detained in a transit camp for
at least 180 days
= Prisoners from prisons and detention
centers
= Persons who were persecuted on
racial grounds (outside ghettos,
concentration camps and “other
place of confinement”)

Forced laborers who lived outside the 2,249.68 1,687.26 562.42
administrative borders of Poland that

were implemented for the period of

occupation and who were dislocated

and had to work in an industrial or

another commercial enterprise or in the

public sector

Deported and dislocated forced 1,124.84 843.63 281.21
laborers who worked in the agricultural,

forestry and service sector or in private

households

Children up to the age of 12, who 1,124.84 843.63 281.21
were deported or dislocated with

their parents or who were born while

subjected to forced labor

Children up to the age of 16 forced 1,022.58 766.94 255.65
to work in the heavy and armament
industry at their place of residence

Children up to the age of 16 who were 562.43 421.82 140.61
detained in a transit camp for at least
180 days

Table 1: Categories and amounts disbursed by the Foundation for Polish-German Reconciliation (FPNP) as an
example of how partner organizations were able to include different groups of victims according to the context.
Note: Chapter 3 explains more in detail the two-installments system.
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The different partner organizations could set different priorities when including particular
victim groups in the compensation program. For example, in Ukraine and in Poland, the
inclusion of forced labor in agriculture was crucial. The JCC, which was responsible for Jewish
victims worldwide, on the other hand, chose to forgo the possibility of the opening clause in
order to maximize benefits for those who performed forced labor in labor camps. The significance
of the opening clause is illustrated by the fact that almost half of the 1.66 million beneficiaries
received compensation through the opening clause, constituting almost 22 percent of the
financial resources of the compensation fund.

However, there were also practical consequences of the opening clause which were not intended.
In the forced labor compensation program, delegating the decisions on the opening clause to
partner organizations had the consequence that, to a significant degree, eligibility depended on
the geographical responsibility for an applicant. What is more, whether a partner organization
was able to use an opening clause depended not only on its political will but also on the level
of its funding. As explained in Chapter 3, each partner organization received a fixed amount
for implementing the program, which was based on estimates of the numbers of beneficiaries.
Depending on how accurate those estimates were, some partner organizations had funds
available to incorporate extra eligibility categories, whereas others did not. In practice, this meant
that claimants who had suffered the same fate, but were living in different countries — and
therefore under the responsibility of different partner organizations — received different
compensation amounts, or in some cases no compensation at all. Also, the opening clause posed
serious challenges for outreach activities: not having all the criteria for eligibility clearly defined
at the start of the program risked turning away potential beneficiaries too early, or on the other
hand raised expectations which were not met in the implementation of the program.

EXCLUSIONS FROM ELIGIBILITY

Eligibility criteria may also entail provisions that exclude certain groups of people. Even though
the German compensation program focused on victims of forced labor, there were certain
individuals who fit this criterion but were nevertheless excluded from compensation. For
example, one principle of the German program was that prisoners of war were not eligible for
payment: “Eligibility cannot be based on prisoner-of-war status,” as stated in the Foundation
Law (Section 11 (3)). However, the Foundation Law included those who were prisoners of war at
some point, but were subsequently either forced to work as civilians or who were persecuted on
racial grounds. This situation applied to many Polish prisoners of war who were detained at
the beginning of the war and then “released” into a civilian status and forced to work under
that status.

2 As mentioned in Chapter 1, this was an issue of much debate during the negotiations and it was
finally excluded from this program for political considerations. It was feared that if prisoners of war
were made eligible for the compensation program, German prisoners of war could ask for compensations
as well. In the end, the debate on this issue continued until in 2015, fifteen years after the Foundation
Law, a compensation program was set up by Germany for both foreign and German prisoners of war
forced laborers.
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Third, eligibility criteria itself need to be applied consistently and fairly throughout the
implementation period. The example of the so-called Italian Military Internees (IMIs) illustrates
that inconsistent interpretation of eligibility criteria may not only have led to frustration of
claimants but also caused more work and costs for the compensation program itself. Large
numbers of Italian soldiers were detained and forced to work by German troops after Italy
agreed on concluding a cease-fire agreement with the Allied Forces in 1943. At the time they
were denied prisoner of war status even though it was clear that they were prisoners of war
under applicable international law. Yet, even though these IMIs were forced to work, had a
civilian status and were exposed to very harsh conditions, they were not recognized as eligible
in the compensation program with the reason that they were prisoners of war. Moreover, this
decision was taken after some 100,000 compensation claims of all IMIs were already registered
under the forced labor compensation program. This meant that the already filed applications
had to be rejected with the consequence that many members of the group were deeply
frustrated and many of them filed appeals against these rejection decisions. The matter was
brought before the courts in Italy as well as before the International Court of Justice (see
Chapter 10). Such experiences show that it should be clear from the outset of a program, not
only who is responsible for determining and interpreting eligibility, but also that such
decisions are taken in a transparent, predictable, and fair way.

EVIDENCE

During the process of designing eligibility criteria, it is quite important to take into account what
evidence is available to support the claims. It would be meaningless to establish elaborate eligibility
criteria when they are difficult to prove or at least to be made credible. As experience of other
programs shows, the standard of proofhas an important impact on the balance between individual
justice and expediency of the process: strict evidentiary standards will increase accuracy whereas
more relaxed standards will increase expediency. One example of how availability of evidence,
or lack thereof, influenced eligibility criteria in the forced labor compensation program was
that no distinction was made between different lengths of the suffering by victims of forced labor.
In none of the categories was thus a differentiation made between, for instance, a person who
was subjected to forced labor for years and a person only detained for a few months. This
decision also was made in anticipation of a lack of evidence in this respect.

Generally, the German forced labor compensation program provided for a relaxed standard
of proof because it was conscious of the fact that much time had elapsed since the historical
events and that the type of injustices which the program addressed were difficult to prove.
Moreover, the long time since the events also implied that the survivors had a very advanced
age. Against this background, it was a matter of fairness not to rely on documentary evidence
or public records only and that applicants were allowed to support eligibility with a variety of
evidentiary means, including credible statements. Chapter 6 describes in detail which evidence
was accepted in the program and how it was evaluated.
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ELIGIBILITY IN CASE OF DEATH OF VICTIMS OF FORCED LABOR

In every compensation program, provision needs to be made for the case that a claimant passes
away during the process. Also, it should be decided early on, if and how descendants of victims
are eligible for compensation. In the case of the German program, many of those subjected to
forced labor had already passed away before the start of the program. Also, as the majority of
the survivors of forced labor were very old, it was likely that many would not be alive when
the payments would be made.

The compensation program took a pragmatic stance, in this respect, by focusing in principle
on compensating individuals who were still alive at a certain date. This meant that, generally,
descendants and family members of former forced laborers were not eligible for compensation.
However, during the negotiations the German delegation announced on 16 February 1999,
the date of the establishment of the Foundation Initiative of the German Industry, that all
persons who were alive on that day would be eligible for compensation. On a practical level,
this meant that in all cases where victims of forced labor passed away after this “inclusion
date,” certain close relatives were eligible to apply for compensation. Notwithstanding a more
fundamental discussion if such a strategy is fair to the families of already deceased victims of
forced labor, this was a sensible decision at a time when it was not clear how long it would take
to finalize the negotiations.*

What the program still had to do was to define which legal successors would be eligible in
case of death of a victim. The Foundation Law stated that only certain close relatives or heirs
under a will were so eligible:

In a case where the eligible person has died after February 15, 1999, (...) the
surviving spouse and children shall be entitled to equal shares of the award.
If the eligible person left neither a spouse nor children, awards may be applied
for in equal shares by the grandchildren, or if there are no grandchildren
living, by the siblings. If no application is filed by these persons, the heirs
named in a will are entitled to apply. (Section 13 (1))

With this, the Foundation Law established a so-called “self-contained regime” with its own
definition of “legal successors” which could, and in a number of cases did, differ from national
inheritance laws. This system was not uncontested since it meant disappointing persons who
were heirs according to their respective national inheritance law including those who were
designated as a beneficiary in the will of the deceased person. However, given the large
number of beneficiaries, the system avoided the challenge of having to establish first, which

4 It was also a solution lobbied for by the victims’ associations. If descendants were made eligible for
compensation payments, the amount of individual compensation payments would have been drastically
reduced.
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national inheritance law applied, and then who was an heir under such national inheritance
law. It would have been very difficult, time consuming, and costly for the partner organizations
to identify and then apply different national inheritance laws, particularly for those partner
organizations that covered a large number of countries, like the IOM and JCC.

The above provision, together with the “inclusion date,” made sure that eligibility would not
cease in case of the death of a potential beneficiary. It also prevented any impression that, by
delaying the negotiation process, the negotiators had tried to “save money.” However, some
partner organizations decided to maximize the sums to be paid to victims still alive by
establishing sub-categories for legal successors with reduced compensation amounts. This
benefitted the elderly survivors, but also gave rise to criticism by the affected heirs.

SUMMARY

Eligibility criteria for the German compensation program had to keep in mind the need for
expedient procedures. Therefore, broad categories were established rather than detailed criteria
that would have allowed for multiple differentiations of fates. Moreover, while some of the
groups to be covered — and the criteria for their definition — were agreed on rather easily, in
the international negotiations, regional expectations sometimes varied as to which additional
groups were supposed to be covered under a program addressing the injustice of forced labor.
Rather than addressing all these by the definition of detailed legal criteria, an opening clause
was adopted allowing for some regional flexibility. The need for expediency of the process
also paved the way for a relaxed standard of proof. Finally, the decision to focus on those victims
still alive allowed for maximizing the individual sums while keeping with the overall ceiling
amount. And lastly, by defining for the program itself who would be the legal successors in
case of death of a claimant, the intricacies of adhering to numerous inheritance law systems
in a worldwide compensation program were avoided.

CHALLENGES AND LESSONS LEARNED

= Many aspects of a large scale compensation program, such as criteria
for eligibility, standards of proof, deadlines for applications need to be
carefully chosen in order to strike a fair balance between addressing
individual injustice and achieving overall fairness for the claims program
as a whole.

= The definition of eligibility criteria impacts on the expediency of the
process and, thereby, on the acceptance of a program. Clear definition of
eligibility criteria is important for expectation management and for
providing a fair chance to submit a claim.
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A certain flexibility in the eligibility criteria can be helpful, particularly
in cases where the historical situation is complex and regional expectations
may not be foreseeable comprehensively at the time of the establishment
of the program. However, such approaches should be allowed for only
with great caution as they bear the potential of unequal treatment and
dissatisfaction by partner organizations or beneficiaries. Moreover, such
flexibilities complicate outreach.

The possibility of establishing an opening clause may have contributed
to preserving a positive image of the program in the countries which had
been affected most severely.

Since not every issue is foreseeable at the outset of a program, it will be
helpful to have a monitoring body which has the authority to decide
questions that arise only during the implementation phase.

In the case of death of a potential beneficiary, eligibility criteria should be
clear from the outset of a program. Particularly in the case of transnational
programs, it will be useful to adopt a “self-contained regime” that
avoids the application of national inheritance laws, thereby preventing
unnecessary delay and costs.



SUSANNE SEHLBACH

FUNDING OF THE PROGRAN

This chapter contains:

_ Afixed fund vs. continuous payments

_ Fundraising for the compensation program
_ Allocating funds for partner organizations
_ Administrative costs

_ Compensation payments in two installments
_ Financial management



40 SUSANNE SEHLBACH

INTRODUCTION: EVEN A LOT WAS NOT ENOUGH

Securing sufficient funding is often the biggest challenge when establishing a reparations program.
The type of funding of such a program, for instance by a one-time fixed sum or continuous
payments, shapes the entire claims processing and payment process. This is why it is important
to gauge different funding possibilities to find solutions that best address the specific context
and purpose of a reparations program.

One of the main challenges of the forced labor compensation program was that, while a fixed
overall amount for the program had been agreed during the international negotiations phase,
the exact number of beneficiaries was not known. In addition, the fact that the fixed sum had
to be split up among different partner organizations made the compensation program highly
complex. Among other measures, one way to ensure that all eligible persons would receive
compensation was that the payments were issued in two installments. This way, it was assumed,
the exact number of beneficiaries would be known after the first installment and the remaining
amounts could be calculated to meet the overall funding amount. This guaranteed that the
funding allocated overall and for each partner organization was not exceeded but it meant
that the final amount granted to an eligible applicant in a certain category was not fixed from
the outset.

This chapter describes how the funds for this program were raised and distributed and how
the administrative costs were managed. It explains how the compensation payments were
issued in two installments as well as the many consequences of this decision. The chapter also
discusses other aspects relevant to funding, such as dealing with different currencies and
financial management.

A FIXED FUND VS. CONTINUOUS PAYMENTS

A reparations program can be financed by regular (e.g. yearly) contributions from a government
or donors, or by establishing a one-time fixed fund. It is also possible to mix these options by
agreeing to provide additional funds if necessary. In the forced labor compensation program,
the decision on funding depended primarily on the interests of the stakeholders involved,
particularly with a view to the overall amount that had to be raised in order to grant appropriate
individual compensation amounts. Negotiators who represented the victims’ side, such as victims’
associations, argued that the sum had to be based on the number of potential beneficiaries
and the severity of the suffering (“bottom up”). The German negotiating side — i.e. those who
had to provide the funds — centered this decision on the question of how much money they
would be able to raise in the first place (“top down”).

In this case, it was decided early on that the compensations would be paid out of a fixed fund. The
representatives of the German companies argued from the beginning that they would only be
able to raise a fixed sum in a one-time effort. An ongoing responsibility by German companies
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However, it was soon clear that more mobilization was needed. The actual contributions remained
very low and generating funding was also much slower than anticipated. To this end, a liaison
office was established, with support by leading industry associations. Some 200.000 companies
were asked to contribute in newspaper adverts, mailings, and individual correspondence.
Additional pressure came from so-called “negative lists” in the media, which listed companies
who had used forced laborers during the time of National Socialism but had not yet contributed
to the compensation fund. Accompanying these lists were calls to the ethical conscience of
the companies and even threats of boycott. Eventually, the founding companies issued a
guarantee that they would provide any missing funds to the overall fund.

Still, the expectations of the founding companies were not fulfilled. The 17 founding companies
contributed about 60 percent of the ca. 2.6 billion Euros, with the result that 94 percent of the
overall amount was provided by four percent of the contributing companies.

ALLOCATING FUNDS TO PARTNER ORGANIZATIONS

Not only was the overall amount for the compensation program decided during the negotiations
phase, but also the fixed allocation for each partner organization. All but one of what later
became the partner organizations already had stakeholders in place for the negotiation process.
Five countries with so-called reconciliation foundations, later responsible for administering
compensation payments in Central and Eastern European countries, and the JCC, later
responsible for Jewish claimants outside these countries, took part in the negotiations. Only
the IOM was appointed to administer payments for non-Jewish claimants outside of Central
and Eastern Europe after the overall sum was divided into sub-funds.

Different from the negotiations about the overall amount, conflicts during the division of
that sum arose not between ‘donor’ and ‘receiving’ sides, but between the representatives of
different countries and victims associations on behalf of potential beneficiaries. It can be assumed
that the respective size of the seven fixed funds for the compensation of victims of forced
labor also resulted from the negotiation skills and assertiveness of the various stakeholders.

Consequences of fixed funding for partner organizations

Similar to the case of the overall fixed amount, there were many implications from fixing the
funds available for each partner organization so early in the process. On the positive side,
each of the partner organizations could work according to their own capabilities and speed,
as the funds available were secure and independent from those of other organizations. For
example, some of the partner organizations could draw on existing knowledge about the
potential beneficiaries. With a fixed sum they were able to quickly develop a decision practice
according to their knowledge and available evidence without impacting the work of the other
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partner organizations. The independent funds also allowed partner organizations to consider
particular victim groups in the framework of the ‘opening clause’ (see Chapter 2).

A more negative consequence of fixed funds was that some of the estimates, on which the
partner organization funds were based, turned out to be inaccurate. While certain replenishing
mechanisms were devised in the case of underfunding of a particular partner organization
for claims in categories A and B, payments under the opening clause depended entirely on
funds available within the respective partner organization. This had the consequence that
some groups of beneficiaries were not treated equally throughout the program, due to the
different funding situation of the partner organizations.

Partner organization Initial fund Final fund Number of

(in million Euros) (in million Euros) recipients
Belarus 355 355 129,485
Czech Republic 216 217 75,769
IOM 276 431 88,784
JcC 1,059 1,197 158,097
Poland 926 1,011 483,287
Russia 427 444 252,543
Ukraine 881 883 471,167
All partner organizations 414 4,535 1,659,132

Table 2: Table showing the initial and final allocated funds for each partner organization, as well as the number of
beneficiaries. Note: All Euro amounts are rounded. The detailed table can be found in the final report on the com-
pensation program, submitted to the German Parliament (http://dipbt.bundestag.de/doc/btd/16/099/1609963.pdf;
accessed 15 May 2017), pg. 5.

Replenishing fixed funds of partner organizations

Early in the process it became clear that the fixed funds for some of the partner organizations
were not sufficient, as they received more applications from eligible persons than anticipated.
The missing sums were to be provided by the EVZ Foundation from interest that accumulated
over time from the unused part of the overall fund, as well as from donations given to the
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EVZ Foundation after its establishment.® Yet, the Foundation Law did not specify how these
additional funds should be distributed. Options would have been to do this in proportion to
each partner organization’s agreed fixed fund or according to the respective interest accrued.
Foreseeing the need of a regulation of this issue, however, a provision was included in the
Foundation Law that the Board of Trustees was responsible for distributing any extra funds
to partner organizations, and that these funds should as a priority be used to restock missing
funds for compensation of category A and B claims. This allowed the interest accrued and
further donations received by the Foundation to become a means to make up for insufficient
funding of the partner organizations.

In practice, a formula was developed that linked the allocation of additional monies to a
calculation of missing funds consistent for each partner organization. Once the exact number
of claims in categories A and B for all partner organizations was known, it became clear that
the funds of the JCC, the IOM, as well as the Russian partner organization needed restocking
(see Table 2). However, in the end, the interest did not cover the restocking completely and
the partner organizations dealt with this through differentiation in the amounts paid in the
various sub-categories.

ADMINISTRATIVE COSTS

Every reparations program has to allow for a certain portion of the money to be used as
administrative costs. The administrative costs of the EVZ Foundation itself were allotted
from the overall compensation fund. The administrative costs of each partner organization,
however, had to be covered from the fixed fund allocated to the respective organization. One
consequence of this was that the partner organizations had a lot of pressure to keep
administrative costs low.

Generally, the EVZ Foundation and all partner organizations had to adhere to three main
principles: expenditures had to be judged by their necessity, efficiency, and that they were as
economic as possible. Given that higher administrative costs had a direct impact on the
amount available for the compensation payments to the beneficiaries, the Foundation Law
and partnership agreements emphasized the responsibility to use the means that were set
aside for administrative costs in the most economical way. As detailed in Chapter 8, auditors
commissioned by the EVZ Foundation regularly reviewed the administrative expenditures
of partner organizations.

3 The EVZ Foundation centrally managed the large overall fund and only transferred the amounts
necessary for the payment of so-called “tranches” (definite lists of beneficiaries) after the partner
organizations had submitted them for the EVZ Foundation’s approval. That way interest could
accumulate and rather significant additional funds became available with time.
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The partner organizations required different levels of administrative costs. This was due to
several reasons. Some partner organizations had more knowledge about the total number of
claims to be expected. Also, the review and evidentiary situation was more complex for some
partner organizations than for others. For example, in the case of IOM, it was uncertain, for
a considerable time, how many claims would be filed and how resource-intensive the
processing and review of the claims would be. There were also large differences in staff and
non-staff costs between the various countries where the partner organizations operated. This
meant that some partner organizations had clear advantages due to external factors that
made the implementation less costly.

Each partner organization’s calculation of administrative costs was reviewed together with
the EVZ Foundation and the final percentage was specified either in the formal partnership
agreement or in other frameworks. In most cases these costs were lower than three percent of
the partner organizations’ fixed funds.

COMPENSATION PAYMENTS IN TWO INSTALLMENTS

Even though the overall fund had been divided among the partner organizations, the problem
of calculating the specific compensation amounts remained a task yet to be determined. How
could a fixed amount be divided into an unknown number of beneficiaries and into different
categories of claims? One option would have been to wait for all claims to be processed and
decided before starting to pay out any compensation. The other extreme would have been to
simply start paying out compensation without knowing whether the funds would be sufficient
to pay the same amount to all eligible beneficiaries in a category. During the negotiations,
there was wide agreement that the compensation payments should start as quickly as possible
so that as many beneficiaries as possible would benefit from the compensation program, as they
were already very old. The solution adopted was to make the compensation payments in two
installments, which was already foreseen in the Foundation Law.

The beneficiaries thus received a first installment as an advance payment. The Foundation
Law contained the provision that the advance payment should be at least 50 per cent for
category A and at least 35 per cent for the other categories. A partner organization also had
the possibility to increase the amount of the first installment with the approval of the Board
of Trustees, if they could demonstrate that the allocated funds would not be exceeded. With
time, all of the partner organizations used this possibility to different extents.

The second installment would be paid out only after all claims were processed, giving partner
organizations the possibility to calculate the entire amount needed. With the exception of
category A, which was always the maximum compensation amount, the amount of the second
installment then depended on the overall number of eligible claimants in each category as
well as on the amount available for the respective partner organization.
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However, the two installment system had many consequences that went beyond merely calculating
and paying out the compensation amount in two installments. While the negotiators had
agreed on this system as the most appropriate way to administer the compensation, it made the
implementation extremely complex. In the following, some of these challenges are described
in more detail.

Cut-off dates

The two installment system required the setting of a cut-oft date for the filing of claims, as
this was the only possibility to know in due time the exact number of eligible claimants (as
the program was not open-ended). Therefore, it was agreed that only the claims that were
received within a certain time frame were eligible to benefit from the program. Initially, the
cut-off date was set for April 2001, which was eight months after the enactment of the Foundation
Law. Soon it became clear that this date was too early and it was extended to 31 December 2001.*

In addition to the cut-off date for filing claims, more cut-off dates were needed to implement the
two installment system. As described in Chapter 2, the Foundation Law had clear provisions
for the situation when claimants passed away after 15 February 1999 and legal successors
became eligible for the payments. In practice however, to secure eligibility claimants only had
to file a claim before the cut-off date. In case of death of the claimant, legal successors could
have waited years to claim the compensation payments. To account for the exact number of
beneficiaries within a reasonable time, a cut-off date was thus also established for legal successors
to make themselves known, namely within six months of the death of the initial claimant.
This led to many misunderstandings since some legal successors were not even aware that
their family members had filed a claim for compensation under the program.

Procedural challenges

While the cut-off dates were the legal requirements for the implementation of the two
installment system, a number of questions arose as to how to carry out the transition to the
second installment at the practical level. The Foundation Law regulated only a few parameters:
the second installment could begin immediately after all claims had been processed; to pay
out the second installment earlier, the partner organizations were also allowed to reserve up
to 5 percent of their funds for open appeals. Thus, the basic assumption of the Law was that,
after the first installment all claims would have been decided upon (e.g. in which category a
claimant would fall), and that the remaining amounts needed could therefore be precisely
calculated.

4 In fact, the payout of the first installment tranches in June 2001 proved to be a major factor for the
outreach of the program, as described in Chapter 5.
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In reality, however, the transition to the second installment became very complicated because
there were unanticipated developments. For example, in some cases potential beneficiaries
did not respond to inquiries after sending their initial application. The Foundation Law did
simply not anticipate this, but since the claimants fulfilled the basic eligibility criteria, their
cases remained open. Contacting each of these claimants absorbed a lot of time and resources
of the partner organizations. Eventually, an overall completion date had to be imposed for
finalizing all payments (31 December 2006).

Also, more procedures had to be completed before calculating and paying out the second
installment. First, it was necessary to wait for the outcome of many appeals. As described in
Chapter 6, the claims process entailed the possibility to file an appeal in cases where the claim
was rejected or where claimants were not satisfied with the amount of the compensation. This
meant that the final compensation amount in these cases could still go up as a result of the
appeal decision. The Foundation Law foresaw that partner organizations could establish a
reserve of up to five percent for open appeals, but it did not prescribe specifically for which
cases this reserve was to be set up, and neither how much this should entail per open appeal.
In the end, the partner organizations came up with a very complex calculation that took into
account the success rate and average additional amount granted in appeals that were already
dealt with.

Second, the emergence of new historically relevant information slowed down the claims
processing, as some of this information had an effect in which category a certain claim would
fall. This was particularly the case with so-called ‘other places of confinement,” which were
internment camps comparable to concentration camps in which the detainees were forced to
work. Over the course of the program, about 3,900 additional places of confinement were
discovered and the verification of this information turned out to be more complex than
anticipated.

Third, partner organizations had some challenges with identifying legal successors, which also
impacted the transition to the second installment. In some cases, legal successors had to be
found, which delayed the payments. For many reasons, this was not easy: partner organizations
could not know if the claimant was still alive and simply sent out the notification for the
second installment. If this notification was then received by legal successors who did not
contact the partner organization within six months of the death of the initial claimant, they
were no longer eligible to receive the payment, which understandably led to much frustration.
Such cases were also complicated for partner organizations that had set a lower compensation
amount for legal successors (by classifying them as a sub-category), as the amount had to be
recalculated.
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Leftover funds

Even with the rather complex calculations and the two installment system, the forced labor
compensation program still produced leftover funds. Here, the goal was to keep these leftover
funds as small as possible, and to find ways to still make them available to the beneficiaries.
Already in the Foundation Law it was stated that the Board of Trustees should decide how
these leftover funds should be spent, which set up a number of humanitarian programs (see
Chapter 11).

To conclude, the system of two installments was meant as a solution to the initial problem of
the fixed amount of money available for an unknown amount of beneficiaries. The two
installments allowed the partner organizations and the EVZ Foundation to calculate as precisely
as possible the exact amount needed for compensations without overstretching the overall
fund. Also, the approach allowed payments to start rather quickly and at a point in time
where the exact number of beneficiaries was not yet known. Therefore, all claims by eligible
persons received compensations. Yet, in hindsight, this solution was extremely complex and
laborious, and many practical consequences only emerged during the implementation of the
program.

Finally, the two installments also impacted on the acceptance of the compensation program.
Both the EVZ Foundation and its partner organizations received negative feedback from
beneficiaries particularly about the two installment system, which was one of the main causes
for misunderstanding and frustration. While the system was practically unavoidable from
the program’s point of view, from the perspective of the beneficiaries it was difficult to
understand why the compensation could not be paid out at once, especially given the old age
of the claimants. In addition, the partner organizations and the EVZ Foundation received
feedback criticizing the long wait between the two installments.

FINANCIAL MANAGEMENT

Different currencies

Depending on the context, reparations programs may also have to deal with different currencies.
This was the case for the forced labor compensation program, which was administered in
Germany, but payments were to be made in many countries through partner organizations,
of which some operated on a national and some on an international level. At the outset of
such a program, two considerations are therefore particularly important in this respect: (1)
will the issue of different currencies arise (i.e. when funds are in one currency and payments
are in another); and if so, (2) who will bear the risk of currency fluctuation? In the case of the
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German program, these issues were relevant for the partner organizations that received
funds from the EVZ Foundation in one currency and paid out compensations in another
currency, as well as for the calculation of the actual compensation amounts to be paid out in
different currencies to beneficiaries. Therefore, it had to be decided that either the EVZ
Foundation or the partner organizations themselves would have to carry out a currency
conversion. Where necessary, these provisions were included in the partnership agreements.

Still, the issue of currency conversion led to a major misunderstanding during the compensation
program, which demonstrated that the organizations involved did not take into account all
practical aspects of currency conversion, as well as the issue of clear communication. In June
2001, the EVZ Foundation converted the entire fixed fund for the Polish partner organization
from Deutsche Mark into Polish Zloty with the intention to avoid negative effects of rising
exchange rates for a stronger Zloty. In reality, however, the exchange rates for the Zloty went
down significantly in the following months and it would have been possible to generate
higher sums if the conversion had taken place later on and/or separately for each tranche. The
overall loss was estimated at about ten percent — which meant that less money would have
been available for the Polish partner organization.

This incident led not only to accusations between the Polish partner organization FPNP and
the EVZ Foundation. Given the historical context of this compensation program, this was by
no means a mere technical mishap, but became a palpable tension at the political level as well.
The case was for some time the subject of external review. The intensive consultations that
followed this incident took longer than six months, during which both sides tried to mend
the damage. Eventually, the issue was closed with an agreement on 7 January 2002, which
detailed that additional amounts would be made available for the Polish partner organization.
These would be taken from interest rates accrued from both organizations, which prevented
any losses for the beneficiaries. The incident highlights not only the necessity of clear
regulations of financial aspects but also the importance of good communication and well-
coordinated processes.

Managing investments

Particularly in the case of such a large compensation program, funds not yet needed for
compensation should be used for investments — during various stages of the program — so
that they generate as much interest as possible. At the beginning of a program it should
therefore be estimated how much interest will likely accrue, what it should be used for, and
where relevant, how it should be distributed. These questions were very relevant in the case of
the forced labor program as the overall sum was made available right at the start of the
program and thus could generate a rather significant amount of interest that was then
available to the program in addition to the original sum.
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In addition, the question here was where interest should accrue — under the auspices of the
EVZ Foundation or with each partner organization? It was decided that the EVZ Foundation
would manage the fund centrally, as this would eventually benefit all partner organizations
and the risks would be lower. To maximize the interest on the original fund, as well as to
minimize risks due to the volatility of Eastern European banks, it was decided that partner
organizations would receive the overall amount allocated to them in several stages, as so-
called ‘tranches.” After the EVZ Foundation approved a list with beneficiaries that a partner
organization submitted for payment, it calculated the necessary amount and transferred the
required funds to the partner organization. The partner organizations were then to transfer
the payments to the beneficiaries as fast as possible so that no interest would accrue in the
banks effecting the payments. The EVZ Foundation, as described in Chapter 8, controlled
this process.

To adequately manage the fund, the EVZ Foundation had its own financial management
department. The main priorities of the financial strategy were security and liquidity. To avoid
currency risks, the fund was managed first in Deutsche Mark and later Euros. The portfolio
consisted of different products, such as call money, time deposits, and also short-term bonded
loans. Banks that satisfied the criteria of deposit guarantee were regularly asked for relevant
offers. Due to the large overall amount and the good situation in the markets in the early
twenty-first century, the EVZ Foundation was able to generate interest in the amount of
approximately 337 million Euros.® From this sum (together with additional donations), about
318 million Euros could be used for compensation payments. The rest was then used for
humanitarian projects.® At no point during the program did financial management decisions
delay the payment of compensation.

SUMMARY

The design and implementation of the forced labor compensation program cannot be
separated from the ways it was financed. In fact, the financial model influenced the design of
the program significantly. The system of two installments seemed to offer a simple way to
distribute a given amount of money to an unknown number of beneficiaries. However, the many
difficulties that this procedure entailed only emerged during the implementation of the
program. One of the particular difficulties turned out to be establishing whether the requirements
were met for paying out the second installment. This chapter further highlighted a range of
aspects related to financing that need close consideration when setting up similar programs,
such as administrative costs, currency issues, and financial management.

5 See Michael Jansen, Giinter Saathoff and Kai Hennig, “Final Report on the Compensation Programs
Carried Out by the ‘Remembrance, Responsibility and Future Foundation’,” in “A Mutual Responsibility
and a Moral Obligation™ The Final Report on Germany’s Compensation Programs for Forced Labor
and Other Personal Injuries, eds. Michael Jansen and Giinter Saathoff (New York: Palgrave Macmillan,
2009), 141.

6  See Chapter 11.
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CHALLENGES AND LESSONS LEARNED

= The advantage of having a fixed fund is that it is predictable, no further
fundraising is necessary, and once the funds have been made available,
the program would be independent from political will.

= Separate fixed funds for different partner organizations can allow them
to operate independently from another. However, without a mechanism
to even out imbalances of the funding between different partner
organizations, one risks inequalities in the evaluation of claims and
subsequent compensation payments.

= Thetwoinstallmentsystemisa possibility to begin with the compensation
payments before knowing the exact number of beneficiaries.

= Paying out compensation in two installments has several advantages:
the first installment can be paid out rather quickly, while still calculating
the overall amount. This procedure prevents large leftover sums and
maximizes the amount used for individual compensation.

= A disadvantage of the two installment system is that it can make
procedures very complicated and cause more work. Also, when the time
span between the first and second installment becomes too long, contact
to claimants can be lost. Because of the old age of the claimants in this
program, there was also the danger of claimants passing away in the
meantime.

= Another serious disadvantage of such a system is that eligible applicants
may have difficulties in accepting payments in two installments and
may be disappointed in case the second installment turns out to be
smaller than expected.

= Fixed cut-off dates for claims and deadlines for paying out compensations
facilitate the overall claims process, but can have an impact on the
acceptance of the process if not communicated well.

= Financial management should focus on liquidity and security as well
as produce new funds where possible.

= Operating in different currencies can have advantages and disadvantages.
This should be considered early on.
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URGANIZATIONAL STRUCTURE

This chapter contains:

__ The “foundation model”: a public-law foundation
for compensation payments

_ The EVZ Foundation as the central coordinator
of the program

_ The responsibilities and structure of the
partner organizations

_ Coordination between the EVZ Foundation
and partner organizations
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INTRODUCTION: BUILDING THE HOUSE

Generally, the organizational structure of reparations programs must cover the following
functions:

= Policy-making, i.e. the overall decision making process and oversight
= Claims processing
= Administration

Which organizational type is most suitable to administer a reparations program? Which
organizational organ should cover which functions? What are the relations between the different
departments and responsible managers, and how should they operate in practice? These and
othersare questions guiding the establishment of any organization tasked with the implementation
of a reparations program.

All of these aspects were also considered when setting up the forced labor compensation program,
but the particular situation of having the program negotiated in an international arena, as well
as the sheer scope of it, led to many particularities. Already during the negotiations, it was
decided there should be one overarching body — the EVZ Foundation — that should be
responsible for shaping and overseeing the program’s implementation, as well as for the overall
coordination of the partner organizations and for the administrative and financial management.
The Foundation was thus established to fulfill these tasks. The actual claims processing was
performed in a de-centralized manner by the partner organizations, some of which already
existed and had been active in similar processes before.

This chapter outlines the organizational structure of the EVZ Foundation and of two
exemplary partner organizations and explains how cooperation worked between the different
organizations. The particular structure of the forced labor compensation program was largely
due to the international negotiators’ desire to have continued influence in the program. In
this way, the successful implementation of the program should also be measured against its
ability to anticipate and deal with the conflicts that arise from such a setting.

THE “FOUNDATION MODEL"

The overall organizational structure of the forced labor compensation program was quite
unique. Its Board of Trustees, wherein the main participants of the negotiations were
represented, was the key organ for policy-making. As introduced earlier, the EVZ Foundation,
basedin Berlin, took on the main coordination of the program. The bulk of the implementation,
however, was done by the Foundation’s partner organizations that processed the claims,
decided their eligibility and carried out the actual payments all over the world.
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The EVZ Foundation as the central organization of the program was a non-profit foundation
regulated by German public law. As such, it was an independent entity with dedicated assets
for a particular purpose and not limited in the timeframe of its operation. To establish such
a public law foundation was decided early on in the negotiations process since it had clear
advantages over a foundation governed by private law.!

By establishing a public-law institution, the German State could express the shared responsibility
it held together with the German companies for the crimes that took place during the Second
World War. The public law status guaranteed an authority and reputation necessary for
implementing the compensation program beyond the German borders, which did have a
notable effect during the implementation of the program. Yet, the credibility of a public
institution is only given when the involvement of the government itself is perceived as integer,
both on the national and international level, and when the intention to deal with historical
injustice seems earnest. In the case of the German compensation program, this was manifested
by the Foundation Law in which the tasks of the EVZ Foundation were essentially declared
as the duties of the state.

A foundation under German law was also in the interest of the German negotiators. Only a
setup that included guarantees of the German State for the compensation program could
justify the demand for legal closure sought by German companies. Establishing an institution
under public law was a prerequisite for the US Government during the negotiations, which
would otherwise not have agreed to support the withdrawal of the class actions pending
before US courts. Furthermore, the Foundation Law contained a clause that this program would
be the only forum for settling any claims for forced labor compensation. For the German
side, this ensured that future claims for compensation in German courts would be excluded.>

However, since all functions and bodies of its organization were established by a law, the EVZ
Foundation was, in special dimensions, also relatively inflexible. Changesin the organizational
structure or of the basic claims process could in a lot of cases only be carried out by changing
first the law, which was a rather lengthy and complicated process. The possibility to make
certain smaller amendments was reserved in the law for the respective bodies.

Being a public-law institution, the EVZ Foundation had to adhere to the requirements of the
German Federal Budget Law and was controlled by the German Federal Court of Audit. These
control mechanisms were a significant aspect for the negotiators and were already included
in the US-German Agreement (see Annex 3).

1 The “foundation model” had already been used in Germany in 1971, when a public-law foundation
was established to eliminate the possibility of future claims for compensation for damages by the
Contergan medication. The sleeping pill was sold in the late 1950s and early 1960s by the Chemie
Griinenthal GmbH company and contained the component Thalidomid, which caused deformations
and disabilities in unborn children. In the law that established a foundation to pay compensation to the
affected families, any future claims against the company were excluded. This was declared as
constitutional by the German Federal Constitutional Court (BverfGE 42, 263) on 8 July 1976.

2 See Chapter 10 for information on legal closure.
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The German Ministry of Finance was responsible for the legal supervision of the EVZ
Foundation, which meant that it supervised whether the Foundation acted according to the
respective applicable laws (see Chapter 8). While the EVZ Foundation was otherwise an
independent organization that took its decisions autonomously, the Ministry of Finance used
its supervisory power on occasion quite broadly, and the EVZ Foundation felt at times that it
had to comply with the Ministry’s instructions even when it held a different view.

THE EVZ FOUNDATION AS THE CENTRAL COORDINATOR

As the main coordinating body of the compensation program, the EVZ Foundation was
responsible for a wide range of tasks:

= Coordination and supervision of the implementation of the program by
partner organizations;

= Decision on common guidelines regarding the compensation payments;

= Decision on the inclusion of so-called ‘other places of confinement,’ i.e.
inclusion of more places of confinement in eligibility categories;

= Administration and financial management of the overall compensation
fund;

= Distribution of accrued interest and additional donations;

= Decision about how to use leftover funds.

The following tasks were not part of the Foundation Law but evolved during the implementation
of the compensation program:

= Coordination and financing of archive research and search for evidence
(in cooperation with professional archives);
= Archiving of the waivers to secure legal closure.

The EVZ Foundation’s organizational structure consisted of several components: the Board
of Trustees, the Board of Directors, and the Foundation office run by the Board of Directors
that will be described in the following.

Board of Trustees — policy and oversight

As the law establishing the EVZ Foundation did not specify all aspects of the compensation
program, establishing an overarching policy organ was of fundamental importance. The main
responsibility of this Board of Trustees was to decide on basic policies and to oversee the work
of the EVZ Foundation and its partner organizations. The importance and the tasks of the
Board of Trustees can thus be seen in a political and in a functional way, both of which could
not always be carried out in a tension-free manner.
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The main political goal for establishing the Board of Trustees was to ensure the continued
influence of the negotiating partners on the implementation of the negotiated agreements.
The Board of Trustees had 27 seats, the majority of which were reserved for participants in
the negotiations. The distribution of these seats — like all other fundamental aspects of the
program — were discussed during the negotiations and were then included in the Foundation
Law (Section 5 (1)). The distribution insured a balancing of interests between the ‘victim” and
the ‘perpetrator’ side.

Since the EVZ Foundation was a German public-law institution, it was deemed necessary that
Germany should be adequately represented in the Board of Trustees. Eventually, it was agreed
that the German State and companies hold 14 of the 27 seats of the Board of Trustees. Also,
the German Chancellor chose the Chairman of the Board of Trustees who had to be a person
of “international reputation,”? underlining the political weight of the board.

The main function of the Board of Trustees in the compensation program was to provide
guidance and control:

= Itselected the members of the Board of Directors and supervised their
work;

= Itdecided on the annual budget of the foundation and its annual accounts;

= It took decisions concerning a number of important substantive issues
as laid down in the Foundation Law; and

= Itissued basic guidelines for the claims process.

The Board of Trustees drew up its own rules of procedure; its members did not receive
compensation for their work.

Despite the many advantages of a Board of Trustees that represented the many stakeholders
involved in a program, there were also practical challenges. The designation of representatives
proved difficult, for instance, there were some seats that had to be filled by representatives
jointly appointed by several organizations. In the case of a seat allocated to representative
organizations of the Sinti and Roma, for example, the organizations were not able to find a
common representative, which led to the seat being vacant for 14 years. It was also questionable
whether the large number of (interested) members was still needed after the compensation
program was completed in 2007, as some stakeholders’ interests no longer related to the
remaining tasks of the “Remembrance and Future” Fund. The founding documents foresaw
the possibility of a reduction in the membership of the Board of Trustees. This was discussed
in the Board of Trustees when the completion of the compensation program came closer, but
in the absence of any guidance in the founding documents, no agreement could be found on
such a reduction. The result was that possibilities of influence for all board members as well

3 See Annex 3: US-German Agreement, Annex A (2).
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as international acceptance were prioritized over an advisory function to the program activities.
Finally, it turned out that unclear boundaries between executive and controlling function of the
Board of Trustees was not practical and, in fact, contradicts the German Corporate Governance
Codex.

The size and multilingual setup of the Board of Trustees allowed a broad participation of all
stakeholders but was also a permanent and significant cost factor for the EVZ Foundation. In
response to the international character of the Board of Trustees, it was decided to establish three
working languages: German, English, and Russian. All documents were translated into the
three languages and all meetings were simultaneously interpreted. The costs for the Board of
Trustees amounted to almost 15 percent of the Foundation’s non-staff administrative costs.

Board of Directors — management of the program

The day-to-day management of the EVZ Foundation was the responsibility of the Board of
Directors. This body — in contrast to the Board of Trustees — worked full-time and was
therefore capable of acting on short notice. The Board of Directors consisted of three members;
after the completion of the compensation program its membership was reduced to two members.

The main tasks of the Board of Directors in relation to the compensation program were:

= Day-to-day management of the EVZ Foundation;

= Preparation of Board of Trustees meetings and decisions;

= Preparation of the annual budget and the yearly accounts;

= Planning of the allocation of funds; and

= Conclusion of the agreements with the partner organizations and
supervision of the partner organizations (during the compensation
program only).

The decisions taken by the Board of Directors were recorded and forwarded to the Chairman
of the Board of Trustees who kept all members of the latter informed about important decisions.
This way, the supervisory function of the Board of Trustees was secured.

The Board of Trustees elected the members of the Board of Directors with a simple majority.
Until 2006, candidates were suggested freely, but after that year, a process based on public
advertisements was established. The composition of the first Board of Directors thus highlighted
the political interests in this function and it was considered whether a particular candidate
had enough political ‘weight’ and integrity to carry out the EVZ Foundation’s work and
enforce the process in a way that would be acceptable to all stakeholders.*

4 Henning Borggrife, Zwangsarbeiterentschidigung: Vom Streit um ,vergessene Opfer zur Selbstaus-
sohnung der Deutschen (Gottingen: WallsteinVerlag, 2014), 385-387.



58 SUSANNE SEHLBACH

The term of office of each member of the Board of Directors was four years. Directors could
be appointed for more than one term, which happened in some cases. Over the years, the
board’s management tasks shifted according to the changing nature of the work of the EVZ
Foundation. After the end of the compensation program in 2007, the board was reduced from
three to two members by changing the respective passages in the law. In the event of a tied
vote, the chairman of the Board of Directors casts the deciding vote. From that time onwards
the work of the EVZ Foundation focused mainly on implementing the “Remembrance and
Future” Fund (see Chapter 12).

The EVZ Foundation Office under the Board of Directors

For the duration of the compensation program, the EVZ Foundation had to apply both
political and practical principles that were not always easy to combine. Politically, the work
of the Foundation was met with the high expectations that it would carry out the program by
designing a process that was fast and flexible and could satisfy the interests of both the
victims and the donors. This required the ability to react quickly and work with a minimum
amount of bureaucracy, while at the same time showing empathy towards the claimants. On
the other hand, as a foundation under German public law it had to comply with a number of
administrative law provisions.

Moreover, the departments of the EVZ Foundation had to be established under great time
pressure. In the public perception, the EVZ Foundation existed from the moment when the
media reported widely on the negotiations, and when the Board of Trustees met shortly after
the enactment of the Foundation Law in August 2000. At that time, however, the actual office
of the Foundation only existed on paper.

Almost immediately, there was a multitude of tasks that required a functioning office, first and
foremost the financial management of the large fund and the negotiation of the agreements
with the partner organizations. Also, the EVZ Foundation already received many inquiries,
applications, and other correspondence from all over the world. Also the administrative, legal,
historical, and public relations tasks had to start. For this, only a few departments were formed,
such as a financial and IT department, while other legal or historical issues, among others, were
responded to in a collaborative way by members of different teams.

Some of the tasks of the EVZ Foundation also required creating very specific departments. A
typical task with regard to the databases that were used to record the claims was that their
content had to be managed. While there was an IT department that dealt with the technical
aspects of the databases, and a financial department that used the databases for paying out funds
to partner organizations, the actual content was managed by staff who were familiar with the
claims processing. For example, each beneficiary had to be allocated the correct payments,
while double payments had to be avoided. This task could be allocated in either the IT or the
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financial department; within the EVZ Foundation, however, a separate “compensation payments
team” developed. Also, to ensure controls of the claims decisions by partner organizations,
so-called ‘control teams’ were formed later on (see Chapter 8).

During the height of the compensation program, the EVZ employed approximately 40
professionals.

The various responsibilities of the EVZ Foundation office required different priorities with
regard to the profile of employees. The departments directly concerned with the compensation
program needed to establish a quick and flexible procedure to oversee a victim-friendly
implementation of the Foundation Law. Many of the professionals were familiar with the
historical situation and could start working directly. Thus, in the respective decisions, priority
was given to those persons who had relevant historical or legal expertise, who possessed
intercultural competencies, and spoke relevant languages, as practice showed that difficulties
arose when there was a lack of intercultural competences. However, in the beginning, the
importance of understanding administrative procedures was underestimated.

For the administrative department, the EVZ Foundation oriented itself on typical federal
administrative structures. Importantly, the EVZ Foundation received support from several
federal authorities and ministries. These were mainly experts of administrative matters who
knew the federal regulations well and who could help build capacities of EVZ employees.

In general, the different working styles and purpose of these two types of approaches led to
tensions within the EVZ Foundation. The departments dealing directly with the compensation
program worked rather flexibly and unconventionally, and, in the beginning, did not have a
consistent approach to basic administrative principles. This repeatedly led to internal tensions
with the administrative department.

After the completion of the compensation program, most of the main activities of the EVZ
Foundation were no longer applied. The respective departments were reduced in size and, where
possible, dissolved. Some of the employees could transfer to the “Remembrance and Future”
Fund, the only activity that would be continued by the EVZ Foundation. Finally, even though
the compensation program was officially concluded in 2007, the Foundation still had to supply
capacities to respond to the many inquiries concerning the compensations.

PARTNER ORGANIZATIONS

The main procedures of the compensation program were carried out by the partner
organizations. As described in earlier chapters, some of the partner organizations already
existed at the time of the negotiationsand had already been involved with earlier compensation
programs. The following partner organizations were part of the compensation program:



60 SUSANNE SEHLBACH

National organizations:

= Belarus: National Foundation “Understanding and Reconciliation,” also
responsible for Estonia;

= Czech Republic: “German-Czech Future Fund”;

= Poland: Foundation “Polish-German Reconciliation” (FPNP);

= Russia: National Foundation “Understanding and Reconciliation,” also
responsible for Latvia, Lithuania, and so-called CIS states;’

= Ukraine: National Foundation “Understanding and Reconciliation,” also
responsible for Moldavia.

International organizations

= Conference on Jewish Material Claims Against Germany (JCC) for Jewish
claimants worldwide, except those living in the countries named above;

= International Organization for Migration (IOM) for non-Jewish claimants
worldwide, except for those living in the countries named above.

The Foundation Law names only the two international organizations directly, while the national
partner organizations were expected to be nominated by their respective governments, which
indicated that they were at least expected to cooperate. There was no option in the Law for the
case of a partner organization unwilling to implement the program, neither were there any
provisions in the case of a cancellation of an established partnership after the start of the program.
This illustrates that the cooperation of the partner organizations was already expected during
the negotiations, just as the coordinating role of the EVZ Foundation. However, since partner
organizations were not directly bound to the Foundation Law, the EVZ Foundation also had
to negotiate partner agreements detailing the process.

Generally, the partner organizations were responsible for outreach, processing of the claims
(including the search for supporting evidence), appeals process, payment, as well as coordination
with victims’ associations, as detailed in the Foundation Law. These activities will be discussed
in detail in Chapters 5, 6 and 7.

The functions that each partner organization had to fulfill were thus much broader than
those of the EVZ Foundation. On the one hand, they were required, per the partnership
contracts, to strictly implement the Foundation Law. On the other hand, they were closely
connected with the claimants. This situation often produced tensions during the program,
which were experienced to different degrees by the respective organizations. In the best case,

5 The Commonwealth of Independent States (CIS) formed when the former Soviet Union dissolved
and consist of Armenia, Belarus, Kazakhstan, Kyrgyzstan, Moldova, Russia, Tajikistan, and Uzbekistan
as member states, with Turkmenistan and Ukraine as associate states. In the case of the compensation
program, Belarus and Ukraine had their own partner organizations and were not covered by the Russian
partner organization.
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such tensions could be mitigated by a careful distribution of the roles of the EVZ Foundation
and partner organizations. Clear guidelines from the EVZ Foundation and the results of the
claims audits could, for instance, help the partner organizations better explain reasons for
the rejection of claims.

Organizational structure of the partner organizations

The following describes the setup of new working structures to implement the Foundation
Law by the FPNP, the Polish partner organization, representing the situation of a national partner
organization, and the IOM exemplifying the work of an international partner organization.

Due to the fact that the organization had already implemented a compensation program for
victims of Nazi persecution in the 1990s, the Polish partner organization FPNP already had
a working organizational structure. Paying out the compensations for survivors of forced labor
was the highest priority during the respective years, and practically the entire organizational
structure and staff were oriented towards this goal.

According to the statutes, the following organs of the Polish partner organization were responsible
for deciding on content-related issues:

Foundation Board: The members of the Foundation Board acted pro-bono. The tasks of the
board were to evaluate the activity of the Board of Directors, to advise on the overall guidelines
of the organization’s mandate, to evaluate the administration of the financial means of the
organization, and to review and verify the financial reports. The funder (the Polish Ministry of
Treasury) nominated the members of the Foundation Board.

Board of Directors: The Board of Directors managed the activities of the organization,
represented it, and administered the funds. The funder nominated the members.

Review and Verification: This department, at peak times employing close to 60 staff, processed
the incoming claims and reviewed/verified them according to the Foundation Law.

Appeals Committee: The appeals committee decided on claims where an appeal was filed,
corresponded with claimants, and informed about the ways in which the claims were evaluated.

Supporting organs were:

Information center: As described in Chapter 5, the information center provided information
about the eligibility under the Foundation Law and about the status of the claims. The center
provided service to individuals who came in person, as well as corresponding via hotlines
and letters.
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Archive: The archive collected all submitted claims. It also corresponded with claimants and
sent back documentation where requested.

Registry: This department registered all correspondences, as well as logging times and dates
of correspondence electronically.

Finance and Accounting: This department was responsible for all accounting tasks of the
organization and processed all checks for the successful claims.

Various state-level authorities in Poland strictly supervised the work of the FPNP. It was
controlled three times by the national auditing authority, three times by the inspection office
of the Council of Ministers, and two times by the Ministry of Work and Social Welfare. A
professional auditing firm reviewed the financial report of the organization, which is a process
prescribed by law. Reports about the activity of the FPNP were shared with the register court,
the Ministry of Treasury, the Ministry of Work and Social Welfare, as well as the chairmen
of the Sejm (Polish Parliament) and the Senate. The FPNP liaised closely with victims’ associations
throughout the program.

An important aspect of the organizational structure of the Polish partner organization was
the establishment of an independent appeals committee. This role was taken up by an existing
appeals body, which, to comply with the Foundation Law, had to be moved from under the
supervision of the Board of Directors to under the supervision of the Foundation Board
directly. Also, the rules of procedure had to be changed in order to incorporate that the appeals
committee would act independently and not be subjected to any directives.

The IOM had, in contrast to the other partner organizations, no experience with previous
compensation programs for victims of Nazi injustice and was forced to establish new working
structures from scratch. However, the organization could rely on its existing country offices
for the processing of claims from all over the world.

The German Forced Labour Compensation Programme (GFLCP) was established as a separate
project within the larger organization. The first step was to put together a core team made up
of two senior IOM staff members, plus four experts with experience from other claims programs
who were recruited from outside. Based on the best assumptions it could make at the time
about IOM’s claims population and the program’s workload, the team first developed a work
plan with process flows, targets, and an organizational structure, then defined staff and non-
staff resources and budget. Based on this work plan and the budget approved by the EVZ
Foundation, IOM then undertook several tasks in tandem; it recruited staff; procured office
space, equipment and other non-staff resources;® developed and started the outreach and

6 Inits start-up phase, the program could make use of office space and other non-staff resources that
IOM made available at its headquarters in Geneva.



64 SUSANNE SEHLBACH

public information campaign; and it designed and distributed the claim form. The core team
also recruited the program staff at IOM’s headquarters in Geneva, and arranged for the
recruitment of dedicated program staff in more than 40 IOM country offices worldwide that
were responsible for the intake and registration of the claims. At its peak, a total of 120 staff
worked in the Geneva office, and over 1,200 staff worked in country offices worldwide.

The program staft in Geneva — responsible for the supervision of staffin the field offices, review
of and the decision on the claims, as well as for their payment — was organized into the
following teams: management, registry, forced labor, personal injury, property loss, appeals,
public information and hotline, IT, and admin and finance. The largest team was the one
reviewing the forced labor claims, followed by the team dealing with claims for property losses.
The positions for the forced labor compensation program were advertised like other IOM posts
and the selection of candidates followed the standard procedures. Experience in the respective
work area was a requirement, along with language skills as an extra qualification, as IOM had
to handle claims in 27 different languages.

GFLCP had to follow general personnel, budget, procurement, and IT rules of IOM, it was
audited by the (external) IOM auditors, but as a very large separate project the program was
otherwise managed and funded independently of the wider organization.

Cooperation with victims’ associations, which was called for by the Foundation Law, was
especially relevant for IOM, given the geographical scope of its responsibilities and the fact
that it first had to establish its claimant group. Early on, IOM therefore established a “Steering
Committee of Most Involved Victims’ Associations” for which it asked the largest victims’
associations in the major claimant countries to agree on a manageable number of representatives.
The program drew on the knowledge of Steering Committee members about relevant historical
facts and situations of claimants, and it could also rely on the assistance of the Steering
Committee in the distribution of information about the program, including its limitations,
to (potential) claimants. Several IOM country offices also cooperated closely with national
advisory councils composed of victims’ associations. This was done on the basis of a model
cooperation agreement developed by the team in Geneva. As a result, 15 victims’ associations
assisted in information dissemination, claim intake and registration, depending on whether
the victims’ association could do the job more efficiently and cost-effectively than the IOM
country office.

Appeal committees within the partner organizations

According to the Foundation Law, all partner organizations were required to set up appeal
committees, which should be able to independently decide on appeals made against the initial
decisions by the respective partner organization. This procedure was agreed upon, in detail,
in the partnership contracts. Claimants could appeal within three months after receiving a
decision for their claim (see Chapter 6).
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The informal inclusion of victims’ associations in these procedures was already expected
during the negotiations and in the justification of the Foundation Law. Most of the partner
organizations gave representatives of victims’ organizations the opportunity to take an active
partin the compensation program, not least so that they could gain insights into the decision-
making process of the partner organization. However, it had to be considered that most of the
victims’ associations only represented particular victim groups. There were instances when
contemporary witnesses who were part of the appeals committees based their decisions too
much on their own experiences rather than considering more broad historical knowledge
available.

The independence of the appeal committees was a measure to secure a fair procedure.
However, in practice in some partner organizations the independence was compromised
structurally, as some of the employees with historical expertise who supported the appeal
committees had previously worked in the main claims processing department. In any case, it
was excluded that an employee could work in both departments simultaneously. There were
some arguments in cases where the appeals committee had a fundamentally different opinion
for a decision on particular claimant groups. In this case, the partner organizations had no
structural option to control the decisions of the appeals committee.

COORDINATION BETWEEN THE EVZ FOUNDATION
AND PARTNER ORGANIZATIONS

Communication and cooperation between the EVZ Foundation and the partner organizations
took place on all hierarchy levels in order to implement the tasks set out in the partnership
agreements. In all departments, via the respective managers, the employees in ‘matching’
positions worked directly together. There were also regular meetings of the control teams of
the EVZ Foundation with the claims processing staff in partner organizations, as well as the
financial and information management departments. The requirements for this close
cooperation were the deep knowledge of the roles of each organization, both according to the
Foundation Law and the partnership agreement, and a feedback system within the respective
organizations. This way, the separation of responsibilities, and control and implementation
functions was maintained.

While EVZ Foundation regularly sent out information bulletins with general guidance on
the interpretation of the Foundation Law, there was a need of multilateral exchange between
the EVZ Foundation and all seven partner organizations. This was particularly fruitful to gain
an overview of the interpretation of the Foundation Law, particularly with regard to claims
decisions. These coordination meetings were often called before a meeting of the Board of
Trustees. As some of the representatives of the partner organizations were themselves members
of the Board of Trustees or were in close coordination with the respective representatives of their
country or organization, the coordination meetings could thus also be used to prepare decisions
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by the Board of Trustees: in the coordination meetings the acceptance of certain practices
could be gauged; and the different organizations had the possibility to exchange their views.
Based on the good experiences with these meetings, meetings of the appeal committees were
also organized, albeit with less frequency.

Both the EVZ Foundation and partner organizations included, formally or informally, victims’
associations in their work. During meetings and in letters they were informed about the ongoing
developments of the program. This was the case for the general timeline of the payments as
well as more detailed descriptions of the inclusion or exclusion of particular victims’ groups.
This intensive exchange strengthened the general understanding for the decisions by the EVZ
Foundation and its partner organizations. The main aim of this exchange was less to receive
support for disappointing results (such as the exclusion of certain victim groups) but to make
transparent the decisions and to prevent misunderstanding and mistrust by the affected
groups.

SUMMARY

The organizational structure of the compensation program for forced labor, as laid down in
the Foundation Law, was complex and involved several layers of bodies and responsibilities.
The overall structure of the EVZ Foundation comprised a supervisory and an executive board.
The main function of the former, the Board of Trustees, was to provide general guidance on
the interpretation of the Foundation Law by deciding on major questions that arose during
the program. The latter, the Board of Directors, managed the program and was supported by
the office of the Foundation in Berlin. It also supervised the implementation of the program
by partner organizations. The partner organizations carried out the bulk of the work of the
compensation program, and had to create their own organizational structures for outreach,
claims processing and payment, as well as an appeals process. Due to this complex organizational
structure of the compensation program, there was a significant need for cooperation and
continued communication between the EVZ Foundation and its partner organizations.
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CHALLENGES AND LESSONS LEARNED

= The inclusion of the negotiation partners in a supervisory body of a
reparations program can reduce tensions between the ‘victim’ and
‘perpetrator’ sides and contribute to the acceptance of the program.

= When changes in overseeing bodies are anticipated, such as a reduction
in size over the course of the program, clear guidelines are necessary and
need to be set up during the design of such a program.

=  When deciding about the functions of the different boards of an
organization, there should be a clear distinction between supervisory
and executive functions.

= International boards without a binding business language will generate
high costs due to simultaneous translations and document translations.

= Training office staff in administrative procedures can minimize tensions
and create more effective workflows. At the same time, to encourage
commitment, administrative staff can be made aware of the greater
purpose of their work.

= When responsibilities are shared between organizations — such as in
this case between a central foundation and implementing partners —
there is a need for close and continuous communication, as well as for
clearly defined roles of each involved organization.

= Cooperation activities have to be sufficiently planned and budgeted for.
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This chapter contains:

_ QOutreach at the start of the program
_Interaction with claimants
— Ongoing communication needs
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INTRODUCTION: MORE THAN PROVIDING INFORMATION

Public information and outreach are critical for every large-scale compensation program. The
goal is to reach as many potential claimants as quickly as possible and provide comprehensive
and reliable information to them about the program. An active search for potential claimants
was particularly important in the case of the forced labor compensation program, considering
the long time that had elapsed since the events giving rise to the claims; the advanced age of the
claimants; their often difficult access to public information; and the wide geographical distribution
of the program. The importance of outreach was recognized already in a provision in the
Foundation Law (Section 10 (2)), and the EVZ Foundation stipulated in its agreements with
the partner organizations specific obligations in this respect.!

The main goal of the outreach was to provide information concerning the following:

= Who is and who is not eligible to claim and receive benefits?

= What are the conditions of eligibility/the categories of claims?

= Where and how should applications be filed?

= What are the filing deadlines?

= Where can claimants obtain claim forms?

= What should claimants submit together with the claim forms?

= What is the process of the resolution and payment of the claims?

Providing this information was particularly important at the beginning of the program in
order to announce its existence and to allow claims to be submitted within the filing deadline.
Yet a continuous provision of information was also required throughout the implementation
process to answer queries of claimants and the public, to address new circumstances and to
inform about important requirements and milestones, such as the extension and end of
deadlines, or the requirements for legal successor claims.

This chapter focuses more specifically on the outreach activities of the partner organizations,
as they mirror the typical situation in a reparations program. The following description
concentrates on the practice of the Polish partner organization as an example of a national
partner organization and the IOM as an example of an internationally operating partner
organization. While each of the seven partner organizations addressed a specific situation
and faced particular challenges, the Polish partner organization and the IOM are sufficiently
representative for the two main types of situations during the German compensation program.

1 For example, the partnership agreement concluded with the Polish partner organization provided
thatin accordance with Section 10 (2) of the Foundation Law, the Federal Foundation and its partner
organizations are responsible for the adequate publicity of eligible benefits according to the Foundation
Law. It further stated that rather than launching their own public information activities, the EVZ
Foundation would financially assist partner organizations in their outreach activities.
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OUTREACH AT THE START OF THE PROGRAM

Outreach was primarily the responsibility of the partner organizations, as they would be handling
the claims process. However, the EVZ Foundation also undertook general outreach and
public information activities. In cooperation with the German Federal Government and all
diplomatic representations abroad (embassies and consulates general etc.), the EVZ Foundation
could publicly announce the existence of the program and asked for the dissemination of
information on the application procedure and the principles of eligibility through these channels.
German diplomatic missions published the corresponding information on their websites, held
press conferences, and provided consultancy services. When they received further questions,
inquiries were directly being forwarded to the EVZ Foundation. Within Germany, the EVZ
Foundation launched a comprehensive information campaign. In countries most affected by
forced labor practices during the Third Reich, the EVZ Foundation held press conferences, at
times in cooperation with partner organizations. Partner organizations received an additional
five million Euros from the EVZ Foundation to implement outreach activities.

The five Central and Eastern European partner organizations in Belarus, the Czech Republic,
Poland, the Russian Federation, and the Ukraine were each responsible for the claims from
former forced laborers (or their legal successors where applicable) residing in their respective
country.? The JCC and the IOM, on the other hand, were responsible for Jewish and non-
Jewish survivors of forced labor residing in any country of the world outside the responsibilities
of the five organizations listed here. Both the JCC and IOM, therefore, had to reach potential
beneficiaries worldwide.

In the 1990s, four of the five Central and Eastern European countries received lump sum
payments from Germany for distribution to Nazi victims, many of whom also became claimants
(and beneficiaries) under the forced labor compensation program. Only the Czech partner
organization was not part of the earlier 1990s program and had no previous records of potential
beneficiaries. All five Central and Eastern European partner organizations, however, possessed
considerable historical knowledge about Nazi injustices committed in their respective areas of
geographical responsibility. From its fifty years of managing a variety of compensation programs
for Holocaust victims, the JCC had wide experience with the history of Nazi injustices and
persecution, and it also had extensive records of such victims from its earlier programs.

This varied geographical scope presented a range of challenges for these two types of partner
organizations. The five Central and Eastern European partner organizations could limit their

2 'TheRussian partner organization was also responsible for claimants residing in Latvia and Lithuania,
the Belarussian partner organization for claimants residing in Estonia, and the Ukrainian partner
organization for claimants residing in Moldova. Claimants from Armenia, Azerbaijan, Georgia,
Kazakhstan, Kyrgyzstan, Tajikistan, Turkmenistan and Uzbekistan fell under the responsibility of
one of the respective partner organizations that were now responsible for the country they were
originally deported from into the German Reich. (Many survivors of forced labor did not return to
the countries they were once deported from.)
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outreach to their respective country; they were able to use familiar national communication
channels; could operate in their own language; and could obtain information from and cooperate
with governmental and non-governmental organizations, with many of which they had prior
working relationships. Conversely, the JCC and IOM had to find and reach out to survivors
of forced labor (and their legal successors, where applicable) in many countries worldwide,
use large numbers of national and international communication channels, operate in a
variety of languages,® and seek information and cooperation from governmental and non-
governmental organizations, some of whom they dealt with for the first time. The conditions
for the IOM were especially challenging since its country offices were the only existing
resources it could rely on, which had up to that point, however, not been involved in any
matters concerning survivors of Nazi injustice or persecution. The JCC could rely on its offices
in a number of countries relevant for the forced labor program, as well as make use of a
network of Holocaust survivors and support organizations with whom it cooperates in other
programs.

On a general note, the compensation program was to be accessed by claimants directly,
without any legal advice or any administrative costs involved.

Example of an outreach campaign of a national partner organization

In Poland, the Foundation for Polish-German Reconciliation (Fundacja Polsko-Niemieckie
Pojednanie, FPNP) was entrusted with implementing the compensation program. Prior to this
program, the FPNP had already worked with Nazi victims and therefore possessed extensive
knowledge about these groups. Organizational structures, technical equipment and an
experienced team were already in place. Stretching four kilometers long, the FPNP’s archive
stored documentation on former forced laborers during the Third Reich, including an extensive
database holding recorded and already processed claims filed by forcefully displaced people
and detainees of concentration camps who had been held for the purpose of forced labor.

The FPNP worked closely with victim associations and other organizations representing
persons affected by National Socialist persecution. The FPNP set up contracts with some of
these organizations that then served as branch offices. They disseminated general information,
provided claim forms to affected parties and assisted with the application process. Particularly,
members of victims’ associations were able to file an application with their own organization.
However, the majority of claimants filed their applications with the FPNP in Warsaw.

Although the implementation of an information campaign within a single country, in this case
Poland, may seem a rather straightforward undertaking, there were a number of challenges.
First of all, the sheer number of interested parties was overwhelming. In Poland, more than

3 IOM operated the compensation program in 27 languages.
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one million informal and official claims were submitted to the FPNP, which exceeded those
of any other country. This was due to the course and extent of the Second World War, where
Poland was severely affected.

As this was the first large-scale compensation program for survivors of forced labor in Poland,
it was highly anticipated and from the outset received considerable social, media, and political
interest. Already during the course of international negotiations with the German Government
and companies, numerous Polish residents sought information regarding potential compensation.
Thus, the Polish partner organization, which was from the start involved in the international
negotiations, was faced with enormous societal expectations.

The FPNP established an information center that was responsible for outreach activities and
was the first point of contact for affected individuals. The information center, which was a
separate department within the organization, maintained close contact with victims and was
the essential source of information for interested parties. Its scope of activities was rather vast
and included:

= Contact with the media

= Dissemination of information sheets and forms

= Collaborations with victims’ associations

= Personal and phone support for interested parties

= Reception of claims

= Correspondence with (potential) claimants and their families.

Apart from the ongoing work of the information center, the FPNP initiated a coordinated
and professional information campaign for the forced labor compensation program. The Polish
partner organization devised the campaign and implemented it in coordination with the EVZ
Foundation. The campaign began as soon as the partnership contracts were signed and a claim
form was designed in coordination with the German side. Primarily through mass media
channels, the FPNP then informed about how the forms should be completed and what the
deadlines for the application were. The FPNP also informed competent Polish Government
authorities, victims’ associations, official media channels, municipal authorities and gave
information to supra-local media, including television, e.g. by holding press conferences.

The importance of the program in Poland was mirrored by the scale of public interest:

= In October/November 2000, the thirteen largest weekly and daily
newspapers of all political colors as well as regional papers placed paid
advertisements informing about the compensation program. Regional
and trade press also published information on the program free of charge,
as they expected that this would increase their readership.
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= News about the official start of the compensation program on 28 June 2001
appeared in all available media channels. These reports were not only
used to disseminate information on the compensation program, but they
also published guidelines on how to fill the claim forms along with
complete printed sample forms. Regional and national press published
articles explaining the application procedure step by step. National
and regional television and radio stations broadcast special information
programs.

The Polish partner organization sent out tens of thousands of application forms to potential
beneficiaries who had already registered with the organization through previous assistance
programs. Thus, the FPNP database already held hundreds of thousands of potential beneficiaries
of the program. Of course, claim forms were available at the FPNP information center and were
distributed to victims’ associations as well. A sample claim form was published on the FPNP
website.

In order to optimize outreach activities, the Polish partner organization collaborated with a
number of civil society organizations. In Poland there were nearly one hundred organizations
and associations that represented war veterans, former prisoners (of ghettos, Nazi prisons,
and concentration camps), victims of forced labor or other Nazi injustices. Most of them were
regionally active and focused on a particular victim group whereas others were operating
nationally throughout Poland, holding a number of departments and branch offices.

Given the fact that the FPNP did not have any branch offices, the collaboration with these
organizations in terms of reaching victim groups proved to be all the more important. For
example, associations and their branches could make use of offices throughout the whole
country. Through them, the FPNP sent out thousands of claim forms and corresponding
guidelines. The associations’ heads had more or less unrestricted access to claim forms and all
other information circulated by the FPNP. The FPNP made sure that the victims’ associations
knew all details of the program so that they could in turn support their members and potential
claimants.

That said, collaboration with victims’ associations did not always run smoothly. Not all victim
groups were entitled to compensation payments, and organizations representing these groups
consequently voiced their disappointment and discontent explicitly. This protest was not only
directed at the Polish partner organization, but also at the EVZ Foundation and Polish authorities.
Similarly, the media reacted to these protests and in most cases took the side of excluded victim
groups. In other cases, some of the victims’ associations were displeased with the program.
Some of them believed they had better ideas; some started using unauthorized claim forms;
others challenged the decisions on some of the claims and criticized the eligibility criteria.
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For the aforementioned reasons, regular contact with major and, particularly, representative
victims’ associations was of utmost importance. Based on these contacts, a permanent consultative
body was established. This committee was comprised of the heads of the six largest and most
important victims’ associations and proved immensely helpful in terms of interpreting the
Foundation Law and in disseminating crucial information among their members and other
victims of Nazi injustice throughout Poland.

Other factors weighed in positively to help inform the Polish society and potential beneficiaries
about the program. During the parliamentary election campaign (Sejm and Senate, the two
chambers of the Polish parliament) in 2001, a number of candidates from all political parties
disseminated information material and claim forms. With the help of the press, more than
1.3 million claim forms were distributed. More than 150,000 of these forms went to the offices
of Sejm- and Senate delegates, but they were also sent to veteran organizations for the purpose
of forwarding them to potential claimants. This also illustrates the political importance of the
program in Poland.

Example of an outreach campaign by an international partner organization

IOM’s outreach efforts were faced with considerable challenges regarding communication and
logistics. IOM was responsible for processing the claims of all non-Jewish applicants worldwide,
except in those Eastern European countries that were covered by other partner organizations.
IOM was chosen for this task because it had, through its normal operations in the fields of
migration and humanitarian interventions, offices in most countries of the world.

There was relatively little knowledge about former forced laborers residing in the so-called
“non-Jewish, rest of the world” for which IOM was responsible. Estimates spoke of 75,000 to
100,000 potential beneficiaries, but figures on surviving spouses or children, i.e. legal successors,
were not available. At the beginning, and in contrast to the other partner organizations, the size,
composition, and geographical distribution of IOM’s group of claimants was therefore largely
unknown. IOM’s most important and pressing task was thus to organize and manage a strong
and visible public information and outreach campaign in order to locate the claimants and
reach out to as many potential beneficiaries as possible. In addition, IOM established local
helplines and support services to assist with the distribution and completion of claim forms
for potential claimants and to provide additional information. In the end, the number of claimants
seeking compensation within IOM’s program significantly exceeded the initial estimates
preceding the Foundation Law.

In July 2000, upon the adoption of the Foundation Law, IOM established its own sub-program
called “German Forced Labor Compensation Program” (hereafter GFLCP). It issued a press
release informing the general public, national governments and victims’ associations about
the establishment of the program. Based on the feedback from this first outreach effort, IOM
arrived at an estimate of the size of its group of claimants and their locations. IOM then
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launched a global public information and outreach campaign with the dissemination of a
one-page notice (Public Service Announcement) through its international network of country
offices, the German Federal Ministry for Foreign Affairs and its affiliated embassies, as well
as relevant Permanent Missions in Geneva. The response from more than 80 IOM offices
together with the data received from historians and victims’ associations was used to determine
46 core countries in which the majority of IOM’s claimant population resided and to develop
an appropriate communication strategy. This information was also an important factor in
the determination of the budget for IOM’s outreach.

Theinformation campaigns followed a two-track strategy. First, IOM continuously disseminated
multilingual* general information about eligibility criteria and claims procedures, mainly
through mainstream media, with a special effort to reach out to target communities globally.
IOM closely cooperated with victims’ associations, the other partner organizations, media,
international organizations, national governments, local authorities, minority representatives
and other partners. IOM coordinated the dissemination of brochures, flyers, posters, and fact
sheets on the program through IOM’s field offices and other partners.

Through an international bidding process, a Czech advertising agency was selected to develop
acampaign logo and to provide the layout and graphic design of printed information material.
More than 1,400 print advertisements were, in cooperation with a US company selected through
another bidding process, placed in major newspapers and target group media in 40 countries.
IOM arranged for the production and worldwide broadcasting of multilingual radio and TV
spots, organized 40 press conferences in 30 countries, published 24 press releases, and created
web banners and a special webpage that was updated on a regular basis. The support of a
multitude of international and national partners including media companies such as CNN,
Deutsche Welle, Swiss Radio International, and UN Radio was enlisted. IOM staff around the
world gave numerous interviews to the press and other media and frequently participated in
local radio and TV programs. In general, large print media had the widest reach, but depending
on the country, TV spots, and radio programs were also successful information tools. Weekly
reports from more than 40 IOM country offices involved enabled the management team of the
program in Geneva to closely monitor the impact of its information campaigns and to obtain
an increasingly more accurate picture of the size and geographical distribution of IOM’s
claimant group.

The expenditures for IOM’s information campaign could partly be covered by a special outreach
budget made available by the EVZ Foundation in acknowledgement of the particularly difficult
task assigned to IOM, given the geographical scope of its responsibilities and the fact that it

4  Information material that was first drafted in English was translated into the other program languages.
For forced labor claims, they were: Albanian, Croatian, Bosnian, Bulgarian, Danish, Dutch, Finnish,
French, German, Greek, Hungarian, Italian, Macedonian, Norwegian, Slovak and Slovenian; for
property loss claims, they were: Czech, German, Hebrew, Hungarian, Polish, and Russian.
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first had to establish its claimant group.® In the end, the number of claimants seeking
compensation within the different components of the GFLCP significantly exceeded the
initial estimates preceding the Foundation Law: IOM received more than 332,000 claims for
forced labor instead of the estimated 75,000-100,000.

However, the general information campaign did not reach all target groups, and IOM reinforced
its outreach activities with special information campaigns focusing either on a certain component
of the program or reaching out to a specific target group. These included, for example, targeted
campaigns for Sinti and Roma survivors of Nazi persecution. In Central and Eastern Europe,
Sinti and Roma survivors often lived in remote communities, and many elderly victims were
either illiterate or did not speak the respective national language. To reach them, IOM developed
specific outreach activities, assigning a prominent role to local Roma organizations and Roma
media including radio and television programs.

In May 2001, IOM held a meeting with Roma representatives at its headquarters in Geneva to
discuss the scope of the program and the best approach for a coordinated outreach effort.
Campaign strategy and draft information materials were shared and adapted in accordance
with feedback from the representatives and other experts on Roma issues who participated in
the meeting. Materials were printed not only inlocal languages but also in Romani. In 17 countries,
IOM cooperated with a specialized company that also provided outreach services to the Roma
community in similar programs in close cooperation with local IOM offices.® The special
outreach campaign for Sinti and Roma included a radio spot broadcast in Romani and local
languages, a brochure and a flyer published in Romani, English, German and other local
languages, a print advertisement placed in Roma newspapers and magazines and web banners
uploaded on numerous Roma websites. In addition, local IOM staff participated in talk shows
on Roma television and radio programs.

INTERACTION WITH CLAIMANTS

Particularly during their initial outreach, the partner organizations had to balance creating
awareness of and providing comprehensive information to a broad public while avoiding
raising excessive expectations, especially among victims who would not be covered under the
program. This proved challenging since the eligibility of a number of victim groups was not
clarified until later in the program.

5 The EVZFoundation allocated approximately 1.28 million Euros for IOM’s global outreach activities.
More than 50 percent of these funds were spent on paid print advertisements in major newspapers
across the globe.

6  These countries were Belarus, Bosnia and Herzegovina, Czech Republic, Croatia, Estonia, the Former
Republic of Yugoslavia, Hungary, Latvia, Lithuania, Macedonia, Moldova, Poland, Romania, the Russian
Federation, Slovakia, Slovenia, and the Ukraine.
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After a large scale information campaign in Poland, the information center staft as well as
FPNP staff in general was tasked with providing information on all aspects of the program,
such as eligibility criteria and the procedures of the compensation program. Claimants could
visit the FPNP and contact it through service hotlines, via e-mail, or in writing.

Even the best press release could not make up for the direct and personal contact with affected
parties. For this reason, the personal service in information centers was received very
positively. The claimants expected to have their cases dealt with on an individual and personal
basis, have all questions answered and remaining doubts dispelled. The staff members of the
information center also advised on how to provide evidence of Nazi persecution, how to
authenticate documents and how to complete claim forms. In fact, many forms were completed
in situ with the help of FPNP staff. Interested parties (victims, family members, friends, even
neighbors and representatives of victims’ associations) came from all over Poland throughout
the year and often had to accept long waiting hours and standing in queues. On average, more
than 5600 people were received per month.

Figure 4: Claimants at the FPNP office in Warsaw. Source: Fundacja Polsko-Niemieckie Pojednanie
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The interaction with claimants was needed throughout the program. Whenever updated
information was available and new regulations were in place, public interest notably
increased. Already in 1999, when the German Government announced that it would set up a
compensation fund, inquiries to the FPNP increased by 67 percent compared to the previous
year. In 2000, the number of people being serviced in this manner increased by another 50 percent.
Inquiries increased again when the deadline for submitting claims drew closer. By the end of
2001, numbers peaked. Notably, on the last day of claims acceptance, on 31 December 2001,
more than 800 people visited the information center; many of them spent New Year’s Eve with
FPNP staff members.

As was the case for other partner organizations, conversations with claimants were not only
informative but also often very personal and almost therapeutic. Many came to the information
center with traumatic past experiences, and many of the elderly lived in impoverished living
conditions and had to deal with chronic physical and psychological illnesses. Almost all
claimants wanted to tell their unique life story and share their experiences of suffering. There
were critical moments that required a gentle but determined way of solving issues; for instance,
when claimants realized that they would not receive benefits immediately; that they might
have to wait for a considerable amount of time; that documents were missing information; or
that they were in fact not entitled to receive any compensation payments. Upon realizing this,
a few people fainted, and there was one case where a person died of a heart attack.

It was clear that staff members of the FPNP should treat each claimant with respect, dignity,
and patience. In order to be more prepared, the staff of the information center received periodical
training in assertiveness and attended psychological and first aid training. Additionally, the
information center was equipped with a first aid kit.

Finally, the sheer number of claimants had also consequences for the space of the FPNP
office. The high numbers of claimants in 2001 who stood in long lines at the FPNP office affected
the work at the Ministry for State Security, where the Polish partner organization had its
office on the second floor. Eventually, the information center was separated from the FPNP
and relocated. The new information center offered a spacious and comfortable waiting area
and sufficient space for consultations. Air-conditioning, automated assigning of one number
per claimant, large information boards, information material on compensation payments,
along with additional amenities were made available in the new building. The waiting area
also held an information desk where claimants obtained only the most essential information
and could hand in their claims without long waiting times. With the establishment of 14
professional contact points made available to interested parties and with 11 phone helpdesks,
more than 250,000 claimants could be assisted in 2001 alone.

Finally, despite the effectively implemented information campaign, a few thousand people
failed to submit their claims within the fixed deadline and were as a result not entitled to receive
potential compensation payments.
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In the case of IOM, direct interaction with claimants took place basically in two ways.
Personal contact occurred in the already existing country offices when claimants submitted
their claims or when they visited the office to enquire about the program or the status of their
claim. Often it was important for claimants not only to receive advice and information
concerning their eligibility and the submission of the claim, but also to be able to tell their
stories and express their feelings towards the program. While the formal and practical aspects
of claim submission did normally not create problems, when large numbers of claimants
attempted to file their claims simultaneously, logistical and security challenges could arise
for an office and its staft.

The IOM office faced with the biggest of such challenges was IOM Rome. This had to do with
a particular aspect of the (non-) eligibility of many of the Italian claimants. It was not until after
the process of receiving and registering claims by so-called Italian Military Internees (IMIs)
was completed, that the EVZ Foundation managed to have their ineligibility clarified (see
Chapter 2). By that time, IOM Rome had no choice but to accept for further processing the
over 100,000 claims by IMIs, with the prospect that they all might have to be rejected — which
later turned out to be the case. Had the status of the IMIs been clarified at the inception of the
program, the filing of such a large mass of eventually ineligible claims could have been avoided,
including the stress on IOM and its staff in dealing with these claimants and, importantly, the
disappointment of the IMIs when they received the rejection of their claims. This emphasizes
the need to communicate clear eligibility criteria from the very start of a program.

The other way that interaction with the claimants occurred was through the telephone hotline
established at IOM headquarters. Upon the expiration of the filing deadline and the gradual
phasing out of the involvement of IOM country offices in the program, a Geneva-based hotline
became the most important source of information for IOM’s claimants. Multilingual staff
operated in three shifts to attend to queries from claimants and other interested parties 12 hours
per day, Monday through Friday. Additional hotlines were kept operational in Berlin and The
Hague almost to the end of the program in order to attend to claimants residing in Germany
and the Netherlands, respectively.” Callers sometimes called regularly because they appreciated
that the hotline staff listened to their stories of the past and their current concerns. Other
callers, on the other hand, used the opportunity to vent their anger about what they saw as the
limitations of the program, the long time that the process took or the small compensation
amounts.

In addition to the two examples described thus far, the case of the Ukrainian partner
organization is noteworthy as it also made use of local authorities to disseminate information
and accept claims. The organization held its own offices in the largest governorates that
informed the general public, distributed claim forms, received and processed claims and assisted

7 'The cost incurred by the hotline service in The Hague, Netherlands, was covered exclusively by funds
provided by the Dutch Government as a voluntary contribution.
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with the completion of forms. Also, conversations about injustices suffered and present living
conditions of affected parties formed part of the daily work routine. Yet, as district capitals
were hard to reach for many potential claimants, it was organized that social welfare offices
would fulfill the functions on a local level. The majority of claimants, however, could make
their way to the Ukrainian foundation’s head office in Kiev to hand in their forms and clarify
relevant questions in person. The examples show that accessibility needs to be considered in
an attempt to reach all eligible persons of such programs.

ONGOING COMMUNICATION NEEDS

While outreach typically is an activity in the beginning of a compensation program,
communication and interaction with claimants is often needed on a continuous basis, and
indeed even until the end of the program, sometimes beyond.

In the case of the Polish partner organization, contacts with victims were neither limited nor
concluded after a certain date. The information campaign was continued throughout the
program. The compensation program was the most important program in the post-war
history of German-Polish relations and, therefore, it was often prioritized over other running
projects the FPNP implemented around the same time.

Communication needs could be divided into three phases. During the first phase, claimants
mostly needed information on the application procedure and about the payment of the first
installment. The second phase was related to the fact that the compensation payments were
paid out in two installments. During this phase, the FPNP dealt with disseminating information
on paying out second installments and, due to the fact that a number of beneficiaries had
passed away in the meantime, about the procedures regarding legal successors. The final step
on the outreach agenda was the completion of payments. At that time, several institutions
within the Polish partner organization played a role in providing further information, for
instance the appeals committee and the department that dealt with cases of legal successors.

The public interest in German compensation payments lasted for many years. Although the
deadline for submitting claims had expired, those who had submitted their claims in time
could still hand in missing documents and evidence past the submission date. For this reason,
many people continued to visit the Polish foundation. A number of issues remained of great
interest until the completion of compensation payments: providing evidence of persecution,
appeals, resolving doubts, dealing with the issue of deceased beneficiaries’ legal successors.
With the completion of compensation payments, queries shifted towards other humanitarian
projects that the FPNP had established largely with funds from the EVZ Foundation.

Upon expiration of the final filing deadline on 31 December 2001 and the start of the first
payments, the focus of IOM’s public information activities shifted from targeted outreach
and awareness raising to general public information related to the status of program
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implementation and to helpline services for claimants, their representatives, media, and
other interested parties. Large groups who had submitted claims to IOM and who did not
meet the eligibility criteria of the Foundation Law needed special attention and information.
Also, the limited scope of the Foundation Law as well as sporadic and isolated attempts to
deceive elderly and defenseless victims about the purpose of the program and relevant
deadlines required targeted public relation activities, as illustrated in the following examples:

= In Serbia and Montenegro, in early 2003, IOM had to take steps to counter
rumor that the filing deadline for the program had been extended. A
special press release was distributed to all relevant national media and
IOM staff participated in several TV programs and reunions of victims’
associations. In addition, all late filers received a standard response
postcard.

= A similar situation developed in Bosnia and Herzegovina towards the
end of 2003 after former detainees of the Jasenovac camp had received
their first payment. IOM received a huge number of late attempts to file
a claim. To discourage individuals, representatives, and organizations
that insisted on filing claims at this stage, IOM disseminated a special
fact sheet and a press release, contacted victims’ associations involved,
and established a special hotline number with a Bosnian-speaking staff
member.

= In 2004, in many republics of the former Yugoslavia, rumors were
spreading that IOM was paying compensation for damage caused by
the NATO bombardment in 1999 or awards for children born after the
bombardment. To set the record straight and to avoid abuse and the
raising of false expectations of a vulnerable group of people, IOM
initiated an intensive media campaign including the publication of public
service announcements and background media reports, the dissemination
of a targeted fact sheet and the participation of IOM staff in topical TV
programs and meetings with victims associations.

On the other hand, IOM had to stop time-consuming and costly individual correspondence
in response to high numbers of queries received by post. In some countries, including Bosnia
and Herzegovina, Romania, and Serbia and Montenegro, the high influx of unwarranted mail
and late requests was provoked by rumors, systematic misinformation and even attempts to
defraud. IOM created special response postcards containing the basic information on program
deadlines in the respective languages.

Inordertokeep claimants, partnersand the general public abreast of program implementation,
new developments, procedures, decisions by the EVZ Foundation etc., IOM made use of a
broad range of information tools. These included regularly updated fact sheets, periodic
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responses to frequently asked questions (FAQs), a bi-annual newsletter Compensation News,
and regular contributions to the IOM magazine Migration, published four times a year in English,
French, and Spanish and distributed to governments, embassies and IOM country offices
worldwide. Press conferences were organized to mark major milestones of the program and press
releases were issued in English and local languages to raise awareness of new developments
and to ensure broad and continuing press coverage by international and national media.

Compensation
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International Organization for Migration

Forced Labour

Comp( nsation Progmmma

REMEMBRANCE, RESPONSIBILITY an

A A ———

Holocaust
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Programme

Issue 2 @ 2002
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IOM + OIM

When will we receive our
money? When will you have
made the last payment?
When will you close down?
These are recurring ques-
tions put to us by victims,
their associations, govern-
ment interlocutors, and IOM
colleagues.

Dedicated staff are working
very hard to achieve that
ambitious goal, and so far we
are keeping pace.

However ambitious our
goal, however dedicated our
team, | do realize that 2004 is
too late for too many. The

The Compensation Programmes will be completed

by the end of 2004

IOM has committed to
completing its Holocaust
Victim Assets Programme
and German Forced Labour
Compensation Programme
by the end of 2004.

main culprit is not IOM, nei-
ther the German Foundation
nor the American Judge, but
the fact that the decision,
however laudable, to com-
pensate these particular

groups of victims came half a
century after World War Il

IOM committed to this self-
imposed deadline because
it acknowledges that claim-
ants need certainty. It con-
tinued with the daunting task
notwithstanding the much
higher than expected number
of claims received — over
400,000 in all. IOM stands
committed despite the many
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comes to the search for sup-
portive evidence and the
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Figure 5: First page of a Compensation News newsletter, Issue 2, 2002, IOM.
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Towards the completion of the program, public information activities focused on the expiration
of final deadlines, the need to provide death notifications for deceased claimants in timely
fashion and to submit missing information.

SUMMARY

A thorough on-going and wide-scale information and outreach campaign is crucial to reach,
inform and attend to as many potential beneficiaries as possible. The chapter sheds light on
information channels used, measures taken, and challenges faced during the campaign, as well
as on the central role local partner organizations played in processing thousands of incoming
claims.

CHALLENES AND LESSONS LEARNED

= Outreach is not a one-time shot at the beginning of a claims program.
Together with general public information activities, it should continue
throughout program implementation, and to a certain extent even beyond.

= Outreach requires significant efforts and resources that must be foreseen
in the planning and funding of a program.

= Outreach must be targeted towards the conditions and infrastructure in
the country or countries concerned. It should employ the communication
means that are best suited to reach the largest numbers of claimants. It
should also use existing organizations and networks, such as victims’
associations, social and other public offices, banks, medical cabinets, etc.

= Outreach should be clear, easily understandable, “barrier-free,” and also
available to vulnerable groups and people with impairments.

= A difficult balance needs to be struck: on the one hand, the outreach
should find as many potential claimants as possible and provide them
with comprehensive information about the program; on the other hand,
it should make clear who is not eligible under the program to avoid
wrong expectations and subsequent disappointment and resentment.
To achieve this goal, the eligibility criteria must be clearly defined at the
outset of the program.

= Even the most efficient and comprehensive outreach and information
campaign will not reach every single potential claimant or convince each
one to file a claim.
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The personal contact with the claimants should be respectful and take
into account, as much as possible, their specific needs. This will also
contribute to the overall acceptance of the program.

An outreach that targets not only direct beneficiaries, but also their
family members, neighbors, similar victims, as well as associations and
organizations which accompany the victims in their daily lives, can help
prevent isolation of old and vulnerable victims and sensitize society for
their needs.

The best outreach is to begin paying out compensation, as this assures
those expecting payment that the program actually takes place. This is
another reason why payments should start as soon as possible, and claims
processing and payment should occur on a rolling basis.

Outreach turns into continuing communication with clients, as
information needs to be provided during the later phases of the program.
This should be considered in planning for capacities and budget.

Even when reparations programs have deadlines, ongoing communication
needs to be anticipated for a certain time after the end of the program,
requiring appropriate institutional capacities.
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This chapter contains:

__ Different starting points of the partner
organizations concerning the claims process
_ Claims processing
__ Decisions on the claims and approval
of the EVZ Foundation
__ Processing of legal successor claims
_ Appeals
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INTRODUCTION: THE “HEAVY LIFTING”

In terms of time and resources required, the processing and resolution of claims typically
constitutes the largest part of the implementation of a reparations program.' Even though the
implementation phase of the forced labor compensation program was preceded by lengthy
and complex negotiations and was followed by a similarly long payment phase, the claims
processing was still the most time-consuming and resource-intensive part of the program.

As explained in Chapter 4, the EVZ Foundation itself did not undertake the actual processing
of the claims, but this was rather assigned to the seven partner organizations.? This principle was
laid down in the Foundation Law, whereas the details were set out in the respective partner
agreements that the Foundation concluded with each of the partner organizations.

Since the general eligibility criteria were specified in the Foundation Law and the funding for each
partner organization was also fixed, the work of the partner organizations could start as soon
as these legal bases were in place. Beginning with outreach and public information campaigns
as explained in Chapter 5, the processing and resolution of the claims comprised within each
of the partner organizations the following:

= Collection and registration of the claims, including their recording in
a database;

= Review and verification of the claims;

= Decision on the claims, including where applicable, on appeals; and

= Preparation and organization of the compensation payments.

While the partner organizations performed the typical activities of large-scale claims
programs, the EVZ Foundation played a direct role in overseeing the claims processing. Most
importantly, the EVZ Foundation provided continuing and detailed guidance concerning the
interpretation of eligibility criteria and performed regular audits of the partner organizations’
review of and decisions on the claims.

This chapter describes stages of the claims process that, to different degrees, all large-scale
claims programs have to deal with, and that have in some form or other been performed by
all the partner organizations of the EVZ Foundation. This description focuses primarily on
the practice of the Polish partner organization and the IOM, aware of the fact that each of the

1  For examples, see Pablo de Greiff, ed., The Handbook of Reparations (Oxford: Oxford University
Press, 2006); and Norbert Withler and Heike Niebergall, eds., Property Restitution and Compensation:
Practices and Experiences of Claims Programmes (Geneva: International Organization for Migration,
2008).

2 “[T]he partner organizations [...] formed the backbone of the entire payment process,” see “A Mutual
Responsibility and a Moral Obligation™: The Final Report on Germany’s Compensation Programs for
Forced Labor and Other Personal Injuries, eds. Michael Jansen and Giinter Saathoff (New York: Palgrave
MacMillan, 2009), 115.
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seven partner organizations had its specific situation and faced its particular challenges. The
Polish partner organization and the IOM are sufficiently representative for the two types of
situations and approaches described earlier.

DIFFERENT STARTING POINTS OF THE PARTNER ORGANIZATIONS

Throughout the processing and resolution of the claims, the different “starting points” of the
various partner organizations impacted on their operations. As described in Chapter 5, most
of the partner organizations already implemented other compensation programs for victims
of the Nazi regime in the 1990s. While the earlier compensation programs did not concern
forced labor, these partner organizations still had acquired considerable institutional and
historical knowledge. They were in a better situation than IOM to understand the situation of
the potential beneficiaries and some could even turn to previous records, as many previous
beneficiaries were also eligible for compensation under this program.

Other organizations, particularly the IOM, learned about their claimants only during the outreach
and claims processing phases. As IOM had not been involved in any matters concerning
survivors of Nazi injustice or persecution prior to the Program, the processing of the claims
(i-e. their collection, review, and verification) was, at least initially, considerably more difficult
and consequently more time-consuming than for the other six partner organizations. IOM
did not only have to find and reach out to all potential claimants, but there was also no
institutional knowledge in the organization about these constituencies and the conditions of
their forced labor under the Nazi regime. IOM therefore needed to acquire this knowledge as
quickly and comprehensively as possible to be able to process and evaluate its claims in a fair
and efficient way.

There were two main consequences flowing from the different situations of the partner
organizations. First, the international partner organizations, and in particular IOM, needed
more time than the national partner organizations to reach their worldwide claims populations
and to collect the claims under their responsibility. Second, the verification of the claims by
the Central and Eastern European partner organizations and the JCC could in view of their
document and knowledge base involve a more individualized review of the circumstances of
each specific case, whereas IOM had to rely to a greater degree on the grouping of similarly
situated claims and their assessment against the historical and factual patterns of the group.
These different approaches are explained in the following sections.

CLAIMS PROCESSING

The following sections deal with the processing of forced labor claims. Chapter 9 discusses
the additional program lines, i.e. personal injury claims, and in the case of IOM also property
loss claims.
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Organizational requirements for the claims process

While the organizational set up of the partner organizations is described in more detail in
Chapter 4, a number of structural requirements are particularly relevant for the claims process.
Most importantly, as claims processing and resolution consists of several separate steps, the
organizational structures should mirror these. There has to be a department that performs the
initial processing of the claims and verifies them by examining the evidence or by other
verification measures. This work is ideally checked by some form a review mechanism. Finally,
in instances where claims decisions are not accepted by claimants who file complaints, there
must also be structures in place to deal with this, such as an appeal commission.

Designing a claim form

A well designed claim form is an important part of an efficient claims process that must strike
a difficult balance. On the one hand, the form should be standardized, as much as possible, to
allow easy entry of the information in a database and its computer-assisted processing; for this,
simple fields, ideally with tick boxes or drop-down menus, should be used. On the other hand,
the claimants also must have the opportunity to tell their individual stories, and this requires
free-text space whose content is much harder to capture. Prior to its use, the claim form should
be tested for ease of understanding and comprehensiveness. In IOM’s case, for example, this
was particularly important not only in view of the age of the claimants, but also because of
their distribution over many countries, cultures, and languages.’

As an example, the original IOM claim form with the accompanying guidelines that were
distributed to claimants is included as Annex 8.

Claims collection and registration

In the case of the Polish partner organization FPNP, the initial period of collecting the claims
was challenging simply because of the great number of applicants. After implementing a large-
scale information campaign, the Polish foundation had to deal with enormous amounts of letters
flooding in. Claim forms and all kinds of inquiries (so-called informal applications) came in by
the thousands. Although the office of the Polish organization somewhat expected a rush, the
number of incoming mail exceeded all expectations.

Some of the first official applications using the authorized claim forms reached the FPNP in
November 2000. By the end of 2001, the numbers of incoming claims had peaked. At the end

3 IOM also designed and distributed separate claim forms for personal injury claims and property loss
claims.
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of the same year, the official deadline for submitting claims ended which prompted many
thousands to hand in their forms. All kinds of letters and even postcards coming in before the
end of December 2001 were accepted as informal applications meeting the deadline.

For the FPNP office it was a time of intensive work. All personal data and categories needed to
be collected in a database, including:

= information on the nature of persecution (forced labor);

= what kind of evidence was submitted to prove persecution;

= assigning a country code to each case reflecting where the claimant
was deployed as forced laborer (Germany, Austria, or occupied countries);
as well as,

= assigning a code for the type of persecution suffered, the names of
involved companies or what type of company it was.

The incoming mail was registered and forwarded to the relevant department.

In IOM’s case, the majority of the claims were received in IOM’s country offices. They were
submitted on the standard claim form that IOM had made available during its outreach. The
claims were either sent by post or they were submitted by the claimants in person. Where
claimants asked for this, the dedicated program staff in the country offices assisted them in
filling out the claim forms. A number of claims were received by post in the central program
office at IOM’s headquarters in Geneva. In total, IOM received more than 332,000 claims for
forced labor.*

The program staff in the country offices also registered the claims and archived the claim files.
Through a web-based software application, they entered the information from the claims
relevant for their processing and verification directly into the specially designed claims
database which was maintained in the central program office at IOM Geneva. To the extent
that a claim was not complying with the formal submission requirements, the country office
would request the claimant to rectify the deficiency.’ The claim forms and attached documents
were scanned and consolidated into a documents database that was centrally managed at
IOM Geneva.

From the first day of claims intake, the core team at IOM Geneva received questions from the
country offices concerning the program. The questions covered a wide spectrum of issues,

4 Within two other program lines, IOM further received approximately 42,000 claims for personal
injury, and 35,000 claims for property losses. For details of these program lines, including the claims
processing, see Chapter 9.

5  One issue was whether so-called “informal” claims not submitted on the claim form would be treated
as claims received, and, if so, for how long after the end of the filing deadline they could still be
completed and turned into formal claims.
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including the formalities of the claims submission; eligibility requirements, especially concerning
claimants or claimant groups not covered by the program;® evidentiary issues; and technical
questions relating to the registration of the claims and the cooperation between the central
program office at IOM’s headquarters in Geneva and the respective country office. Some of the
questions were specific to claimants or claimant groups from a particular country; others were
of a more general nature applicable to many or all types of claims in the program.

In order to ensure compliance with the legal requirements of the program by the country offices
and consistency in their work, including the replies and the advice they gave to (potential)
claimants, the program introduced weekly “Question & Answer” communications from the
core team in Geneva to all country offices. These communications provided answers to those
questions that had been raised by the country offices during the week and that were relevant
for more than one or for all of the offices. The staff in the country offices were also provided with
claims intake and registration guidelines drafted by the core team in Geneva, and regular
trainings of country office staff were held in the largest country offices and at IOM Geneva. The
overall approach was that claims would not be rejected at the intake or registration stage, but
that the decision on their acceptability would be taken by the core team in Geneva.

This ‘division of labor’ was also adopted by other partner organizations, particularly those
that operated in vast territories. The Ukrainian partner organization, for example, worked
together with local social welfare offices and regional offices run by partner organizations that
accepted claim applications, advised claimants and helped them with the completion of their
application forms, while the main office in Kiev controlled the overall procedure and took
decisions on claim applications.

Review and verification of the claims

In the case of the Polish partner organization, the processing of the claims was done by a review
and verification commission, which had already been established during earlier compensation
programs. As part of the commission, eight smaller teams operated as review committees, usually
a team of four plus a team manager. Depending on the incoming number of claims, the size
of these review committees would be increased or reduced accordingly. In early 2001, the
FPNP established an archive section that was responsible for searching relevant documents
to verify the claims, including research in Polish and international archives.

6 To understand and comply with the legal regime governing the compensation of former forced
laborers was for another reason particularly difficult for claimants falling under the responsibility of
IOM. Simultaneously with the forced labor compensation program, IOM implemented part of the
Swiss Bank Settlement under which many of the same claimants were entitled to compensation that
were also entitled under the compensation program. The claims under this parallel Holocaust Victim
Assets Programme (HVAP) were received and processed in many of the same country offices as the
compensation program claims, and the staff of the two programs had to coordinate closely to assist
and advise potential claimants properly.
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From 2000 onwards, reviewing and verifying claims took place in accordance with the
Foundation Law, its legal specifications and the review principles stipulated by the FPNP
board. Determining internal rules, regulations and instructions was crucial in terms of
standardizing the decision-making process for audit departments. Also, the EVZ Foundation
could gain insight into the decision-making processes of its partner organizations which
made the overall procedure more transparent.

The review committees checked the claim forms in form and content and filed them per category.
The staff filled in internal review forms before compiling all data in the database. For audit
purposes, data records were forwarded to the EVZ Foundation (see Chapter 8).

When a claim could not be verified, the Polish foundation would contact the claimant and
ask him/her to produce the necessary evidence, but it would also start its own research in
Polish and international archives for documents that confirmed persecution. In January 2001,
the review and verification commission reached its highest level of employment with 83 staff
members.’

Out of the more than 650,000 claims for compensation for forced labor, the review committee
approved more than 590,089 claims as formally correct, out of which 485,216 were approved
and 104,973 were rejected. On 23 June 2003, the phase of reviewing and verifying forms was
concluded.

In IOM’s case, the review of the claims and their verification was done centrally by the
program team at IOM Geneva. This involved a number of actions. An important first step
was the verification of the claimant’s identity and of the authenticity of his/her signature.®
Preliminary checks were performed on the claims database to identify claimants who had
submitted the same claim more than once, possibly in different country offices and/or at IOM
Geneva. Through regular electronic exchanges with the EVZ Foundation, it was also checked
whether claimants had submitted the same claim with more than one of the partner
organizations. Claims that did not fall within the responsibility of IOM but within that of one
of the other partner organizations or of the Austrian Reconciliation Fund were transferred to
that organization, and corresponding claims from the other partner organizations and the
Austrian Reconciliation Fund were received and introduced into the IOM program.’

7 Thehigh number of staff members was also due to additional tasks, such as the review and verification
of forms claiming compensation payments from the Austrian Reconciliation Fund, the processing of
claims regarding other program lines as explained in Chapter 9, and the processing of claims regarding
other aid projects for victim groups not eligible according to the Foundation Law.

8  While the claimants did not need to be represented by a lawyer but could file their claims free of costs
themselves, in cases where a claimant was represented by a lawyer or another person it was sometimes
difficult to ascertain the authenticity and authority of such a representative.

9  Foundation Law, Section 11 (1), sentence 2 provided: “... persons who because their forced labor was
performed primarily in the territory of what is now the Republic of Austria can receive payments
from the Austrian Reconciliation Foundation.” For information on the Austrian compensation program,
see www.versoehnungsfonds.at (accessed 6 April 2017).
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The following Figure 6 is a flowchart of the typical stages of the claims processing of the

partner organizations of the EVZ Foundation.
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Figure 6: Flowchart of the typical stages of the forced labor claims and payment process. The process varied

slightly depending on the different situation of a partner organization. Note: PO refers to partner organization.

The methodology used in the substantive review and verification of the claims followed
several key principles. The most important of these was the decision to group together as much
as possible similarly situated claims so that four goals could be achieved, which included:

= information and documents from some of the claims could be used to
verify other claims in the group that were lacking information and/or
documentation;

= information from the claims in the group contributed to a more
comprehensive picture and better understanding of what had happened
to that group of claimants;
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= the review of claims together in groups made their processing more
efficient; and

= all of the above resulted in greater consistency and thus fairness to the
claimants in the group than an individualized one-by-one review would
have achieved.

The grouping was primarily done based on information in the claims database concerning
items such as origin of the claimants; place and/or conditions of their confinement; company
or entity that used the claimants as forced laborers; evidence (or lack thereof) in the claims;
known historic facts about the claimants in the group and their conditions at the time; and
other factors.

In order to maximize the benefits of group processing, the review staff at IOM Geneva was
organized into teams who ‘specialized’ in one or more claimant groups and in that way
became experts for the group and their particular situation.

Aslaid down in the Foundation Law (Section 11 (2)) and described in Chapter 2, the program
applied relaxed evidentiary standards. Claims could essentially be verified in three ways: either
they contained sufficient documentary evidence, or they were verified in external archives, or
they were determined to be credible. This was in line with the practice of other claims programs
dealing with situations that occurred in a distant past and where the victims, because of the
circumstances of the crimes, could not be expected to possess significant documentary
evidence.

Faced with a great variety of evidentiary documents, IOM had to find ways to ensure consistency
in the assessment. IOM’s claimant population was very diverse and submitted different types
of documents. To ensure consistency in the review, the program management provided guidelines
to the various review teams that contained an annex showing photocopies of each document
submitted in the claims and describing its evidentiary value. This “GFLCP Book of Evidence”
was a living document that in the course of the claims processing grew to include more than
200 documents."

Because it lacked the type of knowledge about its claims population that the other partner
organizations had from earlier programs, and since it quickly realized the scarcity of documentary
evidence in its claims, the core team at IOM Geneva was from an early point on looking for
outside archives against which it could match the information in the claims in order to verify
them. This was in line with its experiences in other claims programs where such archive
searches had been used successfully.?

10 For examples in other programs see Heike Niebergall, “Overcoming Evidentiary Weaknesses in
Reparation Claims Programmes,” in: Carla Ferstman et al., eds., Reparation for Victims of Genocide, War
Crimes and Crimes Against Humanity (Leiden: Koninklijke Brill NV, 2009), 145-166.

11 For the table of contents of the GFLCP Book of Evidence see Annex 9.

12 For instance, by the Commission for Real Property Claims in Bosnia and Herzegovina and the Housing
and Property Claims Commission and the Kosovo Property Claims Commission in Kosovo.



94 I NORBERT WUHLER AND DARIUSZ PAWLOS

Figure 7: Typical form of evidence: The German employment offices issued an “Arbeitsbuch” for foreign laborers

in which all work stations were to be documented. (The example above is the inner side of the Arbeitsbuch of an
Ukrainian (born 1924) deported to German-occupied Poland; with the insignia of the employment office in Linz; a
Gestapo photo was cropped to function as a passport picture). Source: Dokumentationszentrum NS-Zwangsarbeit,
Sammlung Berliner Geschichtswerkstatt

Later on in the German compensation program, when the partner organizations had exhausted
the pool of claims which they were able to verify themselves based on documents, the EVZ
Foundation assisted in setting up a process whereby each of the partner organizations could
match claims against information at the International Tracing Service (ITS) in Bad Arolsen,
Germany, the largest archive of Nazi Second World War documents and records. These searches
were performed periodically through the exchange of electronic lists pursuant to an agreed
standard protocol, and many of IOM’s claims could be verified in this manner.

In addition, the EVZ Foundation financed the creation of an “Archives Network” in which over
350 German national, state and municipal archives and archives maintained by companies®
and concentration camp memorials, as well as archives from other countries participated.
Archive searches were thus one of the most important manifestations of the victim-friendly
nature of the program which had been stipulated in the Foundation Law when it obliged the
partner organizations to assist the claimants in supporting their claim (Section 11 (2)).

13 A few German companies had earlier granted access to their archives for purposes of the program.
14 For the role of the German Federal Archive and the “Archives Network” beyond the completion of
the claims program, see Chapter 11.
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Claims that lacked sufficient documentary evidence and could not be verified in archives or
against other external records were still compensable if they were otherwise credible.”® At
IOM, a claim was essentially deemed credible if the information and the personal story of
persecution provided by the claimant corresponded to that of other claimants in a group or
category which was recognized as eligible under the compensation program. The grouping of
claims was therefore particularly relevant for these types of claims, and since it used this
technique from the outset, IOM started working on these types of claims early on. It then
became apparent that for a number of such groups of claims additional historical research
was needed since the respective categories of former forced laborers had not yet been covered
by earlier research.’® The category of IOM claimants that was the most difficult to deal with
and to verify, and where grouping and credibility were therefore most relied on, were Sinti
and Roma claimants especially from South Eastern European countries.”

DECISIONS ON THE CLAIMS AND APPROVAL BY THE EVZ FOUNDATION

The reporting of the partner organizations’ decisions to the EVZ Foundation and their control
by and eventual approval through the Foundation was the same for all the partner organizations.
Once a partner organization had completed its review and decision-making on a group of claims
(“tranche”), it put together an electronic list of the tranche which contained standard data on
the claims as agreed with the EVZ Foundation. This was the case both for tranches of approved
and rejected claims.

The controlling of the tranches was performed by so-called “control teams” that the EVZ
Foundation had created for this purpose. When an electronic tranche from a partner
organization was received by the Foundation, a control team would select a sample of claims
which it would then, together with the partner organization’s decision, examine on site at the
partner organization. Chapter 8 describes in detail the control process, including the resolution
of any disagreements between the partner organizations and the EVZ Foundation.

Upon the completion of the controls, the EVZ Foundation would send back to the partner
organization the electronic tranche list with the decision as approved for each claim contained
in the list. For tranches containing claims approved for payment, the EVZ Foundation would
transfer the required funds to the partner organization that would make the payments to
each claimant. Details of the payment process are discussed in Chapter 7.

15 Section 11 (2) of the Foundation Law provided in this respect: “If no relevant evidence is available,
the claimant’s eligibility can be made credible in some other way.”

16 This was the case, in particular, for former forced laborers in the Balkans and in Greece. IOM cooperated
with several reputed historians in Germany and in South Eastern European countries in this respect.
Additional historical research was also performed or commissioned by the EVZ Foundation itself.

17 As stated earlier, in its claims processing activities, IOM used synergies between the German
compensation program and the program that it implemented simultaneously under the Swiss Banks
Settlement. Target groups, including Sinti and Roma, were partially identical and many potential
claimants were eligible under both programs. Hence, for a number of individual claims and for certain
groups or categories of claims, historical and “group” evidence could be used for the verification
under both programs.
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LEGAL SUCCESSOR CLAIMS

As described in Chapter 2, the Foundation Law provided for a self-contained regime of
eligibility of legal successors (Section 13 (1))." Legal successors in this hierarchy could only
be paid compensation if the deceased person would have been eligible to receive it. Consequently,
the compensation program had two types of legal successor claimants:

(i) Those who filed a claim as successors of former forced laborers who were
alive on 15 February 1999 but died before they could file a claim; and

(ii) Those who took over the claim application as the applicant passed away
while the process was still ongoing.

Before a legal successor’s claim could be reviewed on substance, the legal successor had to prove
that the former forced laborer died on or after 15 February 1999, which was the cut-off date
decided during the negotiations. Legal successors of deceased claimants had to notify the
partner organizations of their legal succession within six months after the death of the initial
claimant or their entitlement to receive payment would expire.

The various partner organizations essentially used two different approaches for the
communications with legal successors and the processing of their claims. Both had advantages
and disadvantages, and both presented different processing challenges. In the first approach,
all legal successors making a claim for the same deceased person had to agree on one of them
as their representative in the compensation process. This had the advantage for the partner
organization ofhaving to deal with only onelegal successor per affected family. Communications
inthis case only took place between the partner organization and the legal successor representative,
and the total payment for all eligible legal successors was also made only to that representative
who was in turn obliged to pay out the respective shares to each of the other eligible legal
successors. It was possible in this case that not all eligible legal successors would participate
in the process because the partner organization relied on the other legal successors, and in
particular the legal successor representative, to communicate properly with all legal successors.
There was thus also the risk that the legal successor representative would not pay out one or
more shares of the compensation he or she would receive on behalf of all eligible legal successors
since the partner organization relied on the legal successor representative in this respect as well.

In the second approach, the partner organization tried to identify and communicate with all
(potentially) eligible legal successors of a deceased person, and it made payment of the respective
share of the compensation awarded directly to each eligible legal successor. This approach put
ahigher processing burden on the partner organization. It also exposed the partner organization
to the risk of attempts to be held liable by legal successors that it did not find or include in the
process or to whom it did not pay out their share of the compensation. On the other hand,
communications and payout did not depend on the ability or honesty of one or more of the
legal successors, but was in the domain and control of the partner organization itself.

18 The exclusionary levels of legal successors were: spouse and children; grandchildren; siblings; and a will.
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The processing of legal successor claims by a national partner organization

During the course of paying out the first installments, the FPNP already established a separate
department for defining basic principles regarding payments and procedures for legal successors.
By calling into existence a department that dealt with special inheritance cases and legal
successors of compensation payments, the FPNP foundation board sanctioned the work of
this newly established team in October 2002. The department’s main task was the distribution
of compensation payments among legal successors in accordance with the Foundation Law
and internal FPNP regulations.

As aresult of cooperating with the Polish Ministries for the Interior and Administration, the
Polish partner organization gained access to the central database PESEL-CBD, the official
residents’ registration system in Poland, in May 2004. Having access to this database sped up
the process of payments considerably, e.g. the time that was previously needed to divide
payments amonglegal successors could almost be shortened by half. Moreover, time-consuming
written correspondence for the sake of completing personal data could be reduced. The PESEL
database was used to determine dates of death, PESEL-reference numbers, addresses of legal
successors and their degree of relationship with deceased beneficiaries. This collaboration
also resulted in considerable cost savings on the part of the FPNP. However, only the Polish
partner organization was permitted to access this useful tool while other partner organizations
could not benefit from it.

Nonetheless, processing claims of legal successors became a challenge for all partner
organizations. This was also the case in Poland, where payments made to legal successors on
the basis of the Foundation Law often did not correspond to national inheritance law. Due to
the fact that payment dates were repeatedly postponed and beneficiaries were generally quite
old, some claimants were no longer alive to receive the second installment payment. Moreover,
legal successors often contacted the foundation with considerable delay and sometimes failed
to meet the six-month deadline within which they were supposed to get in touch with partner
organizations after the death of the eligible claimant in their family. Many only learned about
this procedure when they were notified about the second installment payment.

Therefore, the FPNP approached the EVZ Foundation to request a favorable interpretation of
both the Foundation Law and the six-month deadline for legal successors. In this regard, a joint
meeting of all partner organizations with the EVZ Foundation in Warsaw in March 2004
proved very fruitful. It was agreed that until 15 May 2004, all partner organizations would
accept all applications in the name of claimants who met the initial deadline to submit their
claim (31 December 2001) but who had passed away before receiving the complete amount of
compensation payments. In these cases, the partner organizations decided to approach legal
successors directly, instead of waiting for them to get in touch.

The resolution facilitated securing thousands of “belated” legal successors compensation
payments in Poland. In April 2004, the FPNP launched a large-scale information campaign
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for the media and victim’s associations, sending out nearly 50,000 letters which informed
about the procedurein the event of a beneficiary’s death and which included the corresponding
application form. Ultimately, more than 45,000 legal successors, most of whom did not know
that they could claim compensation, contacted the partner organizations.

The processing of legal successor claims by an international partner organization

The processing of legal successor claims by IOM followed the second approach described
above. Once the eligibility for payment was determined for the former forced laborer, IOM
identified all claims relating to the case. If they were submitted by different individuals, IOM
determined which individuals could be considered as eligible legal successors and grouped
them together as part of the same “family group.”” Where individuals had not submitted
separate claims but were identified by IOM as legal successors for the same deceased person,
IOM included them in the related family group. IOM sent requests to all identified legal
successors in each family group for proof of identity and relationship to the deceased victim
so that their eligibility could be confirmed as within the hierarchy pursuant to the Foundation
Law. A person claiming a legal successor right needed to provide a recognized certificate of
death and recognized proof of the relationship between the person asserting the right and the
deceased victim.?® Only one certificate of death, however, was required for each family group.
In all instances, legal successors had to show that they were in the highest level of relationship
to the deceased person on whose behalf they were claiming. So long as identified eligible legal
successors at a higher relationship level had survived the deceased person, legal successors at
a lower level were not eligible for payment.

Similar to the claims by forced laborers, IOM required that all identified legal successors also
signed a waiver stating that they would not make any further claims against the German
State and companies. IOM also required that eligible legal successors agree in writing to
share among all unidentified eligible legal successors at the same relationship level, in case
IOM had not received notice of all equally entitled eligible legal successors prior to distribution
of payments.

All identified legal successors in each family group received decisions from IOM explaining
whether their legal successor claims were considered to be eligible and, if not, for what reasons
they were rejected. The controls and approvals by the EVZ Foundation and the payment
process for legal successor claims were basically the same as those for claims by former forced
laborers themselves.

19 The identification of a “family group” was done primarily with the help of the information in the
GFLCP database.

20 Since IOM was dealing with legal successors residing in many different countries, it had to process a
great diversity of death certificates and heirs’ documents. To ensure consistency in their assessment,
IOM put together a “Book of Heirs Evidence” with evaluation guidelines similar to its “Book of Evidence”
for claims by former forced laborers.
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Among the 330,000 forced labor claims processed by IOM, approximately 11,000 were legal
successor claims. Some 40 percent of these were claims filed originally by claimants who
subsequently died, and some 60 percent were claims filed by legal successors. The number of
legal successors included in these claims was approximately 22,000, which meant that on
average each claim represented two legal successors.

APPEALS

A claimant who was not satisfied with the decision on his or her claim could make an appeal
to an independent appeals commission within the partner organization which had decided
on the claim. An appeal could be made against the rejection of a claim or against the amount
of compensation awarded, for instance when the claimant was assigned a lower eligibility
category than expected. Appeals could be made by victims of forced labor or their legal
successors entitled to compensation payments. The deadline for making an appeal was within
three months and seven days after the decision by the review and verification commission
was sent out.

Appeals were examined by independent appeals commissions.” While the appeals commissions
were independent in their review of the earlier decisions on a claim and drew up their own
rules of procedure, they were still bound by the legal framework of the Foundation Law and
the binding regulations and interpretations of the EVZ Foundation. The EVZ Foundation
performed similar audits on decisions of the appeals commissions as it did on the initial
decisions of the partner organizations. When disagreements existed between an appeals
commission and the EVZ Foundation, they attempted to find a common position.

Appeals commissions were not allowed to change a first instance decision to the disadvantage
of the claimant, except in cases of proven fraud or other obvious abuse of power. The decisions
made by the appeals commissions were final. The Foundation Law explicitly stated that there
was no further legal action possible to object the decision of the appeals commissions.

Claimants who had been awarded some compensation appealed on the following grounds:

= Dissatisfaction with the amount of the compensation; the claimant found
that the compensation amount was too low and did not accurately reflect
nor compensate for the suffering endured;

= Dissatisfaction with only the partial payment (first installment) of an
already small amount;

= Dissatisfaction with unfavorable exchange rates, particularly in the case
of Poland (see Chapter 3);

= Non-consideration of the duration of forced labor and the age of victims
in the amount of compensation;

21 Asdefined in Section 19 of the Foundation Law on appeal proceedings and in the respective partnership
agreements, partner organizations were required to establish independent appeals organs.
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= Dissatisfaction with assigning the suffered repression to an inaccurate
category; particularly controversial was that detention sites had to be on
the so-called “BEG-list”(drawn from earlier compensation legislation
for victims of Nazi injustice), and later had to be classified as so-called
“other places of confinement”;

= Dissatisfaction with the evidentiary requirements.

Groups of claimants who appealed because the claims of their group were rejected:

= Individuals who did not meet the requirement of deportation beyond
the national borders of 1937 (these were individuals who were forced to
work in their place of residence as well as relocated individuals);

= Prisoners of war who were also used as forced laborers;

= Italian Military Internees (IMIs);

= Individuals who had failed to file their claim within the legal deadline
or who had failed to claim legal succession within the deadline.

In the case of the Polish partner organization, the foundation board entrusted the review of
appeals to an already existing appeals committee within the organization. It resumed its work
aspartof the forced labor compensation program in November 2001. A fter lengthy consultations
with the EVZ Foundation, the existing committee was restructured into the appeals commission
and internal principles were defined to ensure that the review of appeals was in accordance with
the Foundation Law and the partner agreement.

Members of the appeals commission acted independently in the matter of reviewing appeals.
Theymadetheirdecisionsinaccordance withapplicable regulationsand on the documentation
provided by the claimant or evidence gathered by the FPNP. Based on the partner agreement,
the FPNP was required to determine the composition of the appeals commission in agreement
with the EVZ Foundation. Members of the appeals commission, as required by the German
side, could not dually be board members of the Polish partner organization, nor could they
in any way be involved in the first instance decision-making.

The Polish appeals commission was also in contact with state archives and assisted claimants in
providing the necessary evidence that would prove their persecution. It also made use of the
possibility of authenticating incomplete evidence of repression in order to help a larger number
of eligible persons to claim compensation and to actually receive it. This is also reflected in the
percentage ratio of positive and negative decisions of which more than 70 percent were in favor
of appellants.

Also the FPNP negotiated several times with the EVZ Foundation on whether its appeals
commission could review complaints filed later than the three months’ deadline initially agreed
upon. The aim was to try to pay out as many beneficiaries as possible within the overall
existence of the compensation program, even if claimants were formally no longer eligible as
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they had missed the deadlines. The terms of these negotiations were formally recorded in
amendments of the partnership agreement between the EVZ Foundation and FPNP.

When it searched for candidates for its appeals commission, IOM consulted with its “Steering
Committee of Most Affected Victims Associations.”* As spelt out in the partner agreement,
the appeals commission had to consist of three members. As a result, IOM chose, as two of
the members of its appeals commission, candidates recommended by the Steering Committee
who brought particular knowledge of victims’ situations and relevant historical background
into the work of the Commission. The chairman of the appeals commission was a judge at the
European Court of Human Rights who brought particular independence and vast experience
with judicial proceedings into the process. IOM’s appeals commission not only relied on the
knowledge and experience of its members, but also drew on additional historical expertise
that was provided by dedicated staff in IOM’s program team and from historians with whom
that staff cooperated.

SUMMARY

Processing, reviewing and verifying claims form the substantial part of implementing
compensation programs, including the interpretation of eligibility criteria, the establishment
of audit committees and finally challenges that local and international partner organizations
are faced with when dealing with appeals and legal successor cases.

CHALLENGES AND LESSONS LEARNED

= Given the large number of claims and the standardized and limited
compensation available in the forced labor compensation program, the
competing goals that needed to be reconciled were providing justice to the
individual claimants while at the same time developing and implementing
a process that provided compensation to all eligible claimants as quickly
and efficiently as feasible.

= The various partner organizations had to deal with different claimant
groups and different evidentiary situations, and therefore adopted tailored
processing approaches, from the intake of the claims and their registration,
to their review, verification, and determination of their eligibility.

22 For the steering committee, IOM had asked the largest victims associations in the major claimant
countries to agree on a manageable number of representatives.
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In line with the practice of other large claims mechanisms, a relaxed
standard of proof was applied, and the forced labor compensation
program actively assisted claimants in proving their claims, including
through presumptions and searches in external archives. As such, the
program was not just a purely bureaucratic matter, but claimants also
looked for communication, recognition, interaction, and support.

The extensive use of IT and communications support, including in
particular that of databases, was essential to the efficient processing of
the claims.

Of utmost importance are the specific measures taken to ensure the
protection of personal claimant data, both within a program and in
relation to outside communications.

Care must be taken to ensure potential beneficiaries are not prevented
from filing their claims by “gatekeepers” at the claims reception stage;
intake staff needs to be trained and monitored in this respect.

A particular challenge in the forced labor compensation program was
that the interpretation of certain eligibility criteria and historical
information was only specified later on in the program. This led to
situations where claims were processed only to be rejected afterwards,
or that claims had already been rejected when new interpretation
guidelines for historical circumstances were disseminated. Thus, clear
eligibility criteria and interpretation thereof contribute to an effective
claims process.

The fact that the compensation program relied on a self-contained
regime of legal successor eligibility rather than on national inheritance
laws contributed greatly to its efficient completion.

The direct role of the EVZ Foundation throughout the claims processing
was a unique feature of the compensation program, compared with other
claims mechanisms. It ensured consistency, primarily through providing
binding guidance to the partner organizations on eligibility of categories
of claims, determination of camps as other places of confinement, and
through the auditing and approval of the partner organizations’ decisions
on the claims; but it also required targeted mechanisms and processes
to resolve differences between the partner organizations and the EVZ
Foundation.
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GLAINS PAYMENT

This chapter contains:

__ Payment in two installments

_ The processes of payment of the claims

__ Taxation of compensation payments

__ Payment in different currencies

__ Setting a deadline for the payment process

__ Final accounting and archiving of payment records
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INTRODUCTION: FAST, SECURE AND RELIABLE

The payment of the monetary amounts awarded to eligible beneficiaries is the main purpose
of a compensation program. It is a crucial stage of the process, both for the beneficiaries and for
the program as a whole, and it should be reached as quickly as possible. At the same time, it is
also important that the payments are made in a safe and secure way and that the payment
system is reliable so that the right beneficiaries receive the correct compensation amount/s
and that no fraud or other irregularities occur. As is the case in other phases of a large-scale
compensation program, different challenges must thus be balanced at the payment stage as well.

Like the processing and resolution of the claims, in the case of the forced labor compensation
program the payment of the awarded compensation was the responsibility of the partner
organizations and not the EVZ Foundation. The payment process was a massive task for each of
the organizations: together, they paid out 4.34 billion Euros to a total number of 1.66 million
eligible beneficiaries.! This task was made even more challenging by the fact that the
compensation to the beneficiaries was paid out in two installments. This was prescribed by
the Foundation Law and was due to the fact that the funds available to each of the partner
organizations for the payment of compensation were fixed from the beginning, but the exact
number of compensable beneficiaries only became known after completion of the processing
of all claims by the respective partner organization.? The allocation of funds to the various
payment stages was further complicated by the need to keep a reserve for anticipated
successful appeals.

All the partner organizations had to deal with certain common issues in the payment process,
such as creating an infrastructure for the payments and finding solutions for payments that
had been returned. As with the processing of the claims, other aspects of the payment process
differed, however, due to the different geographical scope of their work and because of other
particularities in the situations of the various partner organizations. Some of the partner
organizations used, for instance, the network of a domestic bank, the postal system, or the
social security agency for the distribution of the compensation to the beneficiaries. Others
worked with an international bank as intermediary to effect the payments to the beneficiaries
in a large number of different countries worldwide. Funds were either deposited into the bank,
postal office or social security branch for withdrawal by the beneficiary, or checks were issued
to the beneficiaries for cashing at the designated bank or its partner institutions.

This chapter describes the most relevant aspects of the payment process for all partner
organizations and details the challenges for two of the partner organizations, the FPNP, the
Polish partner organization, which issued payments to citizens in Poland, and the IOM,
which was responsible for paying out compensations to beneficiaries worldwide.

1 These numbers include survivors of forced labor and their eligible legal successors only, and not the
other program lines described in Chapter 9.

2 For details concerning estimates of eligible beneficiaries during the negotiations and at the time of
the Foundation Law, see Chapter 2.
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PAYMENT IN TWO INSTALLMENTS

The payment in installments was necessary because the funds available to each of the partner
organizations for the payment of compensation were fixed, but the exact number of beneficiaries
only became known after completion of the processing of all claims by the respective partner
organization (see Chapter 3). Payments were made in two installments, with different ceilings
for the amounts that could be paid out as first installments set by the Foundation Law for the
different categories of claims.® This payment method had the regrettable, although unavoidable,
effect of upsetting many beneficiaries when they did not receive the full amount of their
compensation right away. However, a worse option would have been to pay out the full amount
only after all claims were processed and decided upon, when the amount available for each
eligible claimant would be clearly allocated. This would have meant that the beneficiaries would
have waited even longer until they received any payment, and it was thus preferable to at least
pay some compensation earlier.*

The Polish partner organization FPNP was the only one of the seven partner organizations to
initiate preliminary payments even before the EVZ Foundation authorized the first installment.
Asoutlined in Chapters 5 and 6, the Polish Partner organization was able to use existing databases
and contacts and was well aware of the claimants’ situation. Due to its existing knowledge,
the FPNP was ready to begin paying out the first installments shortly after the enactment of
the Foundation Law. However, during the international negotiations it was agreed that all
claims before US courts had to be withdrawn before the beginning of the payments, and this
process took longer than anticipated. There were also other factors that led to an initial delay
of the “green light” for partner organizations to start with the payments. In Poland, the FPNP
experienced an “atmosphere of waiting” during these months as well as political pressure to
begin with the payments.

Eventually, the FPNP decided to issue preliminary payments to the oldest and most vulnerable
beneficiaries. This was a group of about 60,000 individuals who were born before January
1921 and who were able to present claim forms and evidence of their eligibility. In March
2001, the FPNP sent out checks to this group who had to sign an agreement that this sum
would be deducted from the regular first installment. This decision was taken entirely by the
Polish partner organization, as the EVZ Foundation was legally bound by the Foundation Law.

On 18 May 2001, the last lawsuits against German companies in the US were withdrawn or
rejected and the German Parliament on 30 May 2001 decided that this amounted to “legal
security.” In June 2001, about ten months after the enacting of the Foundation Law, the FPNP
was finally able to pay out the first regular installment to the beneficiaries.

3 The ceiling for the first installment to beneficiaries in Category B was 35 percent, the ceiling for the
first installment in Category A was 50 percent. In addition, IOM had to make a (third) “top-up”
payment to certain legal successor categories.

4 Taking into account international agreements and other specific regulations, payments in Poland were
made up of three segments: payment of a first installment (75 percent of the total amount), a lump
sum payment to cover losses that were caused due to unfavorable exchange rates (this is explained in
more detail in Chapter 3), and the payment of the second installment (25 percent of the total amount).
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THE PROCESSES OF PAYMENT OF THE CLAIMS

The main stages of the payment process were the same for all the partner organizations. They
were closely coordinated with the EVZ Foundation and followed a mutually agreed procedure.
Payments were made to groups of beneficiaries according to lists (so-called “tranches”) of
beneficiaries from the partner organizations, which were approved for payment by the EVZ
Foundation. First, the funds needed for the payment of such a group (tranche) were transferred
from the EVZ Foundation to the respective partner organization. The partner organization
then arranged for the actual payout to the individual beneficiaries pursuant to the arrangements
it had put in place in its area of responsibility.

In principle, it was decided that the lists of eligible claimants should be transferred to the
EVZ Foundation every two months. This timeframe was decided together with all seven partner
organizations, which allowed enough time for internal review and data registration in the
EVZ Foundation’s own database, as well as the provision of financial resources needed to
prompt tranche payments and other review activities. Either simultaneously with or prior to
the payment, beneficiaries were informed about the decision on their claim, the amount of
the compensation awarded to them, and the method of payment.

Setting up the payment infrastructure

The partnership agreements required the partner organizations to make arrangements with
banks regarding payment procedures. In choosing banks to cooperate with, factors such as
shareholder background, deposit guarantees, and a sufficient branch network with ample cash
supply played an important role. The selected banks and respective cooperation agreements
needed the approval of the EVZ Foundation. In order to avoid any risks due to instability of
banks, the EVZ Foundation and its partner organizations negotiated state guarantees for
eventual losses with the respective governments. This was the case in the Ukraine, for example.

To transfer payments to the Polish beneficiaries, the Polish partner organization cooperated
with the PKO Bank. Payments made available by the EVZ Foundation took place nationwide
via 1,200 PKO bank branch offices. For this, the FPNP concluded a contract with the PKO
Bank thatstipulated the conditions and principles regarding the disbursement of the compensation
payments. The contract also defined the form of the financial accounting on both sides, the
principles of controlling, as well as logistical aspects of the payment process.

Like the other partner organizations, the Polish partner organization established a separate
Department for Compensation Payments, the main tasks of which were:

= Preparing and sending out payment notices to the beneficiaries;
= Collecting and disseminating information about the paid compensation;
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= Cooperation with the implementing bank, e.g., explaining questions
raised by the bank employees, confirming payment notices, or correcting
personal data;

= Receiving and registering payments that had been carried out; and

= Corresponding with legal successors of persons who had received notices
of payment but who could for various reasons not realize them.

When IOM evaluated different options for making worldwide compensation payments, it
became clear that a decentralized payment strategy in a large number of countries was complex
to implement and required extensive staff involvement. Wholesale bank transfers were very
difficult and costly to implement as many claims lacked the necessary banking information
in the claim form. Cash payments, on the other hand, were neither practical nor cost effective,
as it required all claimants to come to the IOM country offices to collect the funds. Both
scenarios involved issues related to logistics and security, as well as significant expense. On
balance, IOM decided to pay by check with an international bank as intermediary. Citibank,
which was selected through a bidding process, was accessible in most of the countries where
IOM needed to make payments; Citibank’s IT systems were compatible with the GFLCP
database; and the price charged by Citibank was competitive.

Compatibility of IT systems and competitive pricing were also reasons given in the selection
of the service provider for the mailing of the letters by which the checks were sent and through
which the award and payment information was provided.

Similarly to the FPNP, within IOM’s GFLCP program, a separate team was responsible for
the payment process. This ensured that dedicated staff members with relevant expertise were
working in this area, and staff who were organizationally independent, and who had not been
involved in the prior review and verification of the claims, did this work.

Transferring money to the beneficiaries

Once the payment infrastructure was established and the claims were decided, the payments
could be transferred to the beneficiaries. In Poland, the procedure of paying out compensation
was based on lists of eligible beneficiaries sent by the FPNP to PKO Bank branches electronically.
By means of these lists, the banks could make the respective payments. At the same time,
beneficiaries received a payment notice by mail, which entitled them to pick up the payment.
Exceptions were made for beneficiaries who were very old, bedridden or seriously ill and who
had no possibility of visiting a PKO branch themselves. In these cases, a FPNP team visited
the respective beneficiary to hand out the money personally.

In the case of IOM, which paid compensation to beneficiaries in some 80 countries, the payments
were made through checks mailed to the individual beneficiaries, which the beneficiaries could,
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in turn, cash in the branches of the designated bank.> The checks were generated by the partner
bank of IOM, based on data from the GFLCP database that IOM transmitted electronically
to that bank. The checks were then mailed by an international service provider to the beneficiaries,
together with information on the decision on the claim, the amount of the compensation
awarded, and instructions on how to cash the checks. An exception to this procedure was made
in Romania, where the majority of the beneficiaries were Sinti and Roma for whom access to the
banking system would have been difficult. Here, IOM issued payments through local post offices.

The workflow of IOM’s payment process can be summarized as follows. From the GFLCP
database, an electronic file was created with all relevant data to be included in the checks that
were to be sent to the beneficiaries included in a particular payment tranche. This file was
transmitted electronically from IOM to Citibank, based on an agreed technical protocol.
Citibank generated a check for each beneficiary in the tranche, in the language of the country
of the beneficiary’s residence. The checks were transmitted to the selected service provider for
inclusion in the notice letters to the beneficiaries. These letters also contained information,
drafted by IOM, about the appeals possibility and about the payment in two installments. The
service provider then mailed out the letters to the beneficiaries.®

A more general aspect, particularly in large reparations programs such as this one, is the
question of prioritization, that is, should there be certain beneficiary groups that receive their
compensation before others? Again, this depends on the context and purpose of a reparations
program, as well as the (technical) possibilities to identify such groups. In this program, it was
indeed an important issue as some of the claimants were extremely old and/or vulnerable. It
was decided that any priority order of payments was left to the partner organizations themselves,
some of which chose to pay out compensation first to those who were born before a certain date,
and/or who were in category A (forced labor in concentration camps or similar situations).

Finally, the payment phase of such a program must not be looked at merely from a technical
perspective. This is perhaps the most symbolic moment of the process for the beneficiaries of
a reparations program, and organizations involved in the process could acknowledge that in
several ways. The authors of this book feel that in the forced labor compensation program it
was, for example, a missed opportunity that the checks were not accompanied by a direct
message from the German side. In fact, it was discussed at one point to include a letter with
the payment notification mail or check envelope. A possibility would have been to include a
copy of a 1985 speech by former German President Johannes Rau who had apologized for

5 For property loss claims, payments of amounts higher than 10,000 Euros were made through
transfers into a bank account designated by the beneficiary.

6 Difficulties arose with the mailing of letters to Roma beneficiaries in Romania. Because of the
similarity of names and other obstacles for the postal service in identifying the proper recipients,
IOM decided to add the birth date of the beneficiary on the envelope by which the notice letter was
mailed, and to engage in additional training for the postal service. This increased the reliability of
the delivery process considerably.
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German war crimes, including forced labor, during a visit to Poland.” Including such a message
with the checks would certainly have been easy to realize and would possibly have increased
the sense of acknowledgment on the part of the beneficiaries.

Receipt of the payments by the beneficiaries

Depending on the different payment system that each of the partner organizations had set up,
the way in which the beneficiaries ultimately received the compensation amounts, in hand,
differed.

In Poland, the PKO Bank was well prepared for these procedures and very few complaints were
filed in this matter. Bank employees received special training about compensation payments
and each branch office was informed on disbursements by mail. In addition, the FPNP tested
their payment infrastructure. Employees of the Polish partner organization were sent to several
PKO Bank branches to check whether the procedure was working properly and reported back
positively. Bank employees dealt with beneficiaries in a respectful manner and the latter did
not hold back their emotions. Payments were indeed running so smoothly that already on the
first day of disbursements one third of all beneficiaries included in the first tranche received
their payments.

To better ensure security of the payment process, the FPNP also approached the head of the
prevention office at police headquarters to request special assistance by the police. The organization
was concerned that beneficiaries who had received their payments in cash were at risk of being
robbed. In cooperation with the Polish police it was agreed to increase police presence near
banks on payment days. The police received a map of Poland informing about the number of
beneficiaries in every district, which helped them to adequately position police officers.

In IOM’s case, a beneficiary could cash the check in any Citibank branch in its place of residence,
or in the branch of a bank cooperating with Citibank for this purpose in places where Citibank
had no branch. Normally, the check was made out in Euros, and the beneficiary received the
corresponding amount in Euros.

Frequently, checks were returned to IOM because the notifying letter could not be mailed to
the beneficiary or because the check was not cashed at the bank. These instances increased
during the payment of the second installment. Typically, the reason was that the claimant
had changed address without informing IOM, or he or she was deceased before compensation

7 Authers describes that this has actually happened, but he may have observed individual actions by staff
members of some partner organizations (John Authers, “Making Good Again: German Compensation
for Forced and Slave Laborers,” in The Handbook of Reparations, ed. Pablo de Greiff (Oxford: Oxford
University Press, 2006), 440. The authors of this book are not aware of such practices.
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PAYMENT IN DIFFERENT CURRENCIES

While this may be not relevant for many reparations programs, the issue of different currencies
has to be thought about when setting up a payment infrastructure or process. There may be
different possibilities depending on the context, and reparations programs may choose certain
currencies for particular reasons. The choice of currency of the payment can also be left to the
beneficiaries, which in turn requires a certain infrastructure.

In the case of the forced labor compensation program, the situation was rather complex as
payments were issued to beneficiaries all over the world. The EVZ Foundation made the funds
for the compensation amounts at first available in the German currency Deutsche Mark, and
starting from January 2002 in Euros."” It was left to each partner organization whether it
would make the actual payments in Euros or in the currency of the beneficiary’s residence.
National organizations, like the FPNP, mostly issued payments in the national currency.

A more fundamental problem arose in the forced labor compensation program due to a currency
conversion that happened before the actual payments to beneficiaries, namely when the EVZ
Foundation exchanged a large lump sum dedicated for the Polish Partner organization from
Deutsche Mark into Zloty, the Polish currency. As a result, and a large sum of money was lost
during the transaction. This incident is primarily related to financial management and
communication and is described in Chapter 3.

SETTING A DEADLINE FOR THE PAYMENT PROCESS

In order to avoid a reparations program from becoming open-ended and to ensure it remains
“active” until the last claim is settled and the last beneficiary is paid, a cut-off date for making
payments may be a good solution. The drafters of the Foundation Law did not foresee this,
but as the sums to be distributed were fixed and eventually it was known how many
beneficiaries were eligible, setting an end date for the payments was the most efficient way to
conclude the compensation program. It was therefore agreed that payments were no longer to
be made available after 31 December 2006, including payments to legal successors. The EVZ
Foundation set this date to avoid that large numbers of staff still had to be employed for the
processing of very little numbers of cases. This also had to be coordinated with the German
Ministry of Finances, and the Foundation Law had to be amended accordingly (Section 14 (4)
of the Foundation Law was later supplemented).

For the partner organizations, this meant that they had to actively seek out and inform beneficiaries
and legal successors whose cases were still open. While all claims had been processed at the

10 European Union countries that opted for the Euro changed to this currency on 1 January 2002.
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time, legal successors still had six months to claim their eligibility in case the beneficiary
passed away in the meantime, and beneficiaries still had three months to file an appeal. When
setting the deadline, these time limits could no longer be offered, so the respective individuals
or families had to be adequately informed. Moreover, not all legal successors were aware that
they were eligible. For example, the FPNP organized a separate information campaign in
Poland and used public records to find potential legal successors. The aim was to pay out as
much as possible to the eligible beneficiaries and successors and the organization was able to
process more than 6,000 cases in 2006.

Despite the efforts of the partner organizations, certain sums could not be paid out by 2006.
Chapter 11 discusses how these so-called “leftover funds” were used to finance humanitarian
projects for the benefit of Nazi-era victims.

FINAL ACCOUNTING AND ARCHIVING OF PAYMENT RECORDS

At the end of the payment process, the EVZ Foundation undertook a detailed and comprehensive
final accounting with each of the partner organizations. This did not reveal any discrepancies
or other issues. The Foundation also performed checks for a random sample of individual
beneficiaries of each of the partner organizations to establish whether they had indeed received
the amounts awarded to them (this is explained in Chapter 8). Again, no significant problems
were found, which was a remarkable result given the total amount paid out (4.34 billion Euros),
the number of 1.66 million beneficiaries and their spread over 89 countries.

Each partner organization implemented its own system of archiving and maintaining payment
records. IOM, for instance, keeps one set of its payment records on paper, and it also maintains
a database of its payment information. Pursuant to an agreement between the Foundation,
IOM and Citibank, the latter also maintains its payment information from the program in
electronic form and has undertaken to make the respective data available to IOM or the
Foundation in the event that there are specific questions concerning an individual payment.
The amounts and the beneficiaries paid are also contained in a comprehensive database about
its program that IOM made available to the EVZ Foundation and the German Federal Archive
upon completion of the program.

SUMMARY

The payment is perhaps the most meaningful and yet a very technical moment of a reparations
program. This chapter outlined how the partner organizations of the forced labor compensation
program issued payments to beneficiaries and highlighted a number of issues that have to be
taken into consideration.

11 For details concerning archiving of the files related to the program generally, see Chapter 11.
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CHALLENGES AND LESSONS LEARNED

= While unavoidable in the circumstances, the payment in two installments
added waiting time for the beneficiaries, as well as costand administrative
and logistical burdens for the partner organizations.

= The problem of “gatekeepers” (such as bank employees, police or even
program staff) must also be avoided at the payment stage.

= When compensation payments are made in a currency different from
that of the funds originally made available for them, one needs to address
the issue of currency conversion and define who bears the risk of
fluctuations in the value of the respective currencies.

= Each partner organization was struggling with the consequences when
payments could not be made or were returned, for instance because the
beneficiaries had moved to a different address or had deceased.

= Provision must be made for the secure storage and preservation of
payment data, both within the program and with service providers
used in the payment process. Considering the total amount paid out,
the number of beneficiaries and their spread over so many countries
and locations, the payment systems and controls implemented by the
partner organizations and the EVZ Foundation worked very well and
no significant discrepancies or other issues arose in the process.

= Compensation payments could have been complemented by a formal
apology, given that compensation for historical injustice exceeds well
beyond being a merely technical matter. In view of the relatively small
payment amount available for each beneficiary, it would have been
appropriate to recognize the injustice and the suffering of the victims
together with the payment notice.

= The safety of the actual payout was not an issue in the forced labor
compensation program. It can be, and has been, a major challenge in
other programs, particularly if payments are made in cash.
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This chapter contains:

_ Establishing control mechanisms
_ Legal supervision

_ Financial audits

__ Controlling the claims processing
__ Reporting obligations
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INTRODUCTION: CONTROLS AND AUDITS —
NECESSARY PARTS OF EACH PROGRAM

Controlling and auditing are necessary processes within any reparations program in order to
ensure that funds are spent in accordance with the agreed purposes and eventually reach
those entitled to compensation. Moreover, controls and audits are tools to prevent arbitrariness,
abuse or fraud of the allocation of funds, including by those who are directly involved in the
process. Controls aim at ensuring that in fact only the entitled beneficiaries and nobody else
will receive the actual payments. This way, controls and audits can contribute to making a
program more transparent and credible particularly for victim parties, and ultimately increase
its legitimacy and overall acceptance.

In addition to typical procedures of claims processing such as internal supervision, claims
verification, and appeals processes, the compensation program also featured so-called “control
teams.” This was due to the unique collaboration between the EVZ Foundation and its partner
organizations whereby the EVZ Foundation was expected to monitor the work of the partner
organizations. Control teams were employees of the EVZ Foundation who inspected the
review, verification, and appeals processes of the partner organizations on a random basis. In
so doing, the EVZ Foundation performed regular process and result checks. With this it was
also guaranteed that the seven partner organizations were developing comparable standards
when reviewing claims.

This chapter describes in detail the legal supervision, financial auditing, and process and
result controls of the compensation program. It critically evaluates the contribution of controls
to the successful implementation of the program.

ESTABLISHING CONTROL MECHANISMS

Generally speaking, control mechanisms are tools to examine data or operations of processes
and/or whole institutions. Controls can counteract negligence and restrain dishonest conduct.
Announcing the mere possibility of controls may lead employees to work more carefully and
perhaps more fair, and may even stimulate good performance. At the same time, an exaggerated
use of controls may lead to undesired effects: inappropriately strict decision-making, anxiety
to make any decisions at all, or exuberant bureaucracy. A good balance is the key.

When establishing control mechanisms for reparations programs, three principal questions
need to be addressed: What shall be controlled, with what objective? Which bodies should
perform these controls and which methods should be used? Who decides what to do with the
results?
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Regarding the first question, the EVZ Foundation drew three conclusions:

= Legal supervision of administrative actions — Objective: maintaining
the legal framework within which the program operates;

= Financial auditing of administrative actions — Objective: funds are
appropriately, economically, and efficiently spent;

= Process and result controls and reporting obligations — Objective: the
objectives of the program are fulfilled.

Controls and audits were already discussed in the process of establishing the EVZ Foundation.
The agreement between the governments of the US and Germany (Annex 3) provided “that
the Foundation will be audited by the [German] Federal Court of Audit and that all partner
organizations will also be audited.” Hence, in the beginning there was only a rough understanding

of what needs to be audited and which supervisory bodies should be responsible.

Nonetheless, following this rather general wording, the subsequent control mechanisms were
established, including the involvement of already existing institutions:

Legal supervision:

= The German Ministry of Finance (BMF) audits the EVZ Foundation
Financial audits:

= The German Federal Court of Audit audits the EVZ Foundation

= The German Federal Office for Central Services and Unresolved Property

Issues (BADV) audits the EVZ Foundation

= Public accountants audit partner organizations
Controlling the claims processing:

= Control teams of the EVZ Foundation audit the partner organizations

Reporting obligations:

= The German Government reports to the German Parliament about the
work of the EVZ Foundation.

1 See Annex 3: US-German Agreement, Annex A (3).
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Furthermore, the EVZ Foundation’s Board of Trustees also held a supervisory role besides its
strategic function in controlling. The Board discussed reports issued by the Board of Directors,
the current status of procedures, adopted budgets and approved financial reports.

LEGAL SUPERVISION

Given the organizational structure of the EVZ Foundation as a public law foundation, legal
supervision constituted one of the control mechanisms supervising the program. The principal
task of legal supervision is to monitor that the formal criteria of the program are fulfilled and
to ensure the achievement of the program’s objectives. The aim of the legal supervision of the
compensation program was thus to monitor that the EVZ Foundation abided by all applicable
laws and regulations. This task was assigned to the BMF. The Foundation Law stipulated that
the EVZ Foundation would submit its yearly budget to the BMF for approval after the Board
of Trustees had passed it.?

Over the course of this program, legal supervision particularly dealt with issues that were not
clearly defined from the beginning. The experience of the EVZ Foundation illustrates that
the clearer regulations are defined the better they can be implemented during the program.
At the same time, it is beneficial to leave some leeway for making further decisions which may
be needed but which also were unforeseeable at the outset of the program. A certain level of
flexibility contributes to making the program a more complete undertaking. Our experiences
have also shown, however, that regulations that are only put in place when the program is already
running may in fact complicate it (such as the issue of eligibility criteria, as described in
Chapter 2).

From time to time, the EVZ Foundation turned to the BMF to clarify questions regarding the
legal interpretation of the Foundation Law. One example concerned the regulation that “prisoner
of war status does not constitute entitlement to compensation,”® which meant that prisoners
of war who were used as forced laborers were not eligible for compensation payments. However,
it was not always clear who should be categorized as a prisoner of war, and the issue was
decided upon in a rather inconsistent way for different claimant groups. The Italian Military
Internees (so-called IMIs) were denied the status of war prisoners by the Germans during the
Second World War and thus performed forced labor as civilians. Yet, the BMF decided against
their eligibility in the compensation program. This was perceived as unfair from the IMI’s
point of view, especially as other groups received an exemption in this regard (e.g. former Polish
prisoners of war who were also forced to work under a civilian status as well as prisoners of
war who were incarcerated in concentration camps). This example demonstrates not only how

2 See Annex 1: Foundation Law, Section 8 (1) and (2); see also Annex 4: Statutes of the EVZ Foundation,
Section 10.
3 See Annex 1, Foundation Law, Section 11 (3).
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sensitive eligibility criteria were in the German compensation program, but that such decisions
must be taken with great caution, especially when a program is already running — in this case,
many of the IMIs had received unclear outreach messages regarding their eligibility status.

FINANCIAL AUDITS

The objective of financial auditing is to ensure that the available funds are spent appropriately,
economically, and efficiently. The German Federal Court of Audit and the BADV inspected
the EVZ Foundation’s use of funds, while public accountants audited the partner organizations.

The Federal Court of Audit only audits every five years, and it conducted an audit of the EVZ
Foundation in the year 2005. In its findings, it gave recommendations to improve the EVZ
Foundation’s administrative actions.

The BADV was tasked with auditing the EVZ Foundation’s budgetary and economic
administration on a yearly basis. It reviewed the annual financial statements, which were
compiled by an external accounting company, and randomly checked expenses. The BADV
then submitted its audit report with results and recommendations to the Board of Directors.
BADV audits prompted the EVZ Foundation to arrange its expenses clearly and document
them in a well-founded and comprehensible way. Chief principles were to allocate funds only
for the intended purposes outlined in the law as well as use funds in the most economical and
efficient way. The BADV regularly audits public institutions, so the standards applied to the
EVZ Foundation were comparable to those applied to other institutions.

To auditadministrative costs of the partner organizations the EVZ Foundation commissioned
public accountants. The EVZ Foundation’s seven partner organizations were responsible for
the processing of claims. In order to cover the expenses for staff and material, the EVZ
Foundation had agreed to a ratio of between 3.5-15 percent for administrative costs with all
partner organizations separately. This large variation can be explained by the fact that two
partner organizations had to process claims coming in from all over the world and in a number
of languages. Also, typically, salaries are significantly higher in international organizations
compared to organizations based in Central and Eastern Europe.

Administrative costs had to be covered by the overall funds allocated to each partner organization,
which were not to be exceeded. Partner organizations were obliged to provide transparent
bookkeeping and accounting records so that accountants could inspect whether funds were
spent appropriately, economically, and efficiently. In addition to this, partner organizations
were also controlled by the respective national auditing authorities (and in the case of IOM
and JCC, external auditors).
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The EVZ Foundation commissioned a public accounting firm, the employees of which were
required to have local expertise of the respective countries, to perform yearly audits. Reports
of these audits were sent to the EVZ Foundation, which could then require necessary changes
from the respective partner organizations. This included, for example, unjustifiably high salaries
for managing staff or the excessive use of company cars. These controls served to prevent the
improper use of administrative resources and reminded staff to spend available funds responsibly.
At the same time, it was crucial that auditors were operating independently and were not
receptive to corruption, i.e. that they received reasonable financial compensation and were
unimpressionable in the face of threats or enticements.

The EVZ Foundation’s financial department received the audit reports and inspected whether
the expenses of the partner organizations stayed within the agreed yearly budgets and whether
correct exchange rates were used. The department was responsible for transferring quarterly
installments of administrative funds according to administrative requirements and the partner
organization’s actual account balance to prevent partner organizations from unnecessarily
accumulating money. The EVZ Foundation also paid attention that at the outset of the program
the partner organizations only purchased the most needed supplies and equipment, and that
all purchases could later be depreciated (according to its decline in value during the course of
its useful economic life). Also, with a decrease of the intensity of claims processing, partner
organizations were asked to reduce staff.

Finally, a special case was a management audit of the IOM. At the outset of the program in
2001, the EVZ Foundation approached the German Federal Office of Administration to request
thisaudit for the IOM. The inquiry was prompted by the unusually high budget foradministrative
costs while the number of claims to be processed by IOM was still uncertain. Moreover, it
became apparent early on that IOM would have to reject a much higher percentage of claims
than the other partner organizations. After a review of the respective management and the claims
processes, the Federal Office of Administration concluded that both IOM’s organizational
and procedural approaches as well as its budgeting were appropriate for its situation and that
it could be expected to perform the task assigned to it in an efficient way. The Federal Office
of Administration recommended that the EVZ Foundation should provide IOM as quickly as
possible with further guidance concerning the eligibility of those claims where this guidance
was not yet available.

All audits were based on a double control principle, including those of the BADV, which were
later subject to supervision by the Federal Court of Audit. From the start, it was necessary to
have established a balanced system of implementation and audit in order to accurately respond
to occurring challenges (for instance, unfavorable exchange rates or inflation rates in the case
of international compensation payments).
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CONTROLLING THE CLAIMS PROCESSING

One of the unique features of the compensation program was that the EVZ Foundation had
assigned the processing, reviewing, and deciding on the claims to its partner organizations.
In order to monitor their work and homogenize the procedure across the different partner
organizations, the EVZ Foundation established a system of control teams. They regularly visited
partner organizations and performed random process and result checks.

The main goal of the control teams was thus to contribute to making compensation available
directly and immediately to eligible claimants. They helped ensure that eligible claimants
would receive compensation payments for the correct category, and vice versa, that claimants
who were not eligible would not receive compensation.

Control teams

The establishment of the control teams was already foreseen in the partnership agreements
between the EVZ Foundation and its partner organizations. The agreements specified that
the EVZ Foundation would check eligible claimants on lists from the partner organizations
within four weeks after their receipt. As part of this process, partner organizations allowed
the EVZ Foundation the inspection of their files and documents. If the EVZ Foundation
found irregularities, it would put the respective payments on hold. Also, to avoid the risk of
funds being misused or lost in risky investment activities, the EVZ Foundation chose not to
make blanket transfers of earmarked funds. Instead, it provided the funds for claims only
after they were approved (in the so-called “tranches” that could be submitted every two months)
following the random checks by the control teams.

There were three control teams of EVZ Foundation: one was responsible for Poland and Ukraine
(the countries with the majority of survivors of forced labor), a second one for Belarus and
Russia, and a third for the Czech partner organization, the IOM, and the JCC. Later on, another
audit team was added, assigned to deal with “other personal injury” claims (see Chapter 9).
This team monitored all seven partner organizations with respect to these cases, since this
program line had an overall ceiling in place (instead of a separate allocation for each partner
organization, as was the case for the forced labor compensation).*

Each control team consisted of one manager and two to three staff members who brought
with them different forms of expertise, namely language skills, knowledge of the historical
background, and intercultural competences. Some of the control team members had already
worked as volunteers and could apply their experiences to the program. While control team

4 The third program line that dealt with property loss claims had an altogether different system of
controls, also described in Chapter 9.
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members adapted their work to the concerns of claimants of the respective partner
organizations — taking into account historical differences, specific program regulations, such
as different opening clauses — they also interacted with the members of the other control
teams so that the same benchmarks were applied for all partner organizations. This was done
by consulting not only within but also between the control teams and also with EVZ Foundation’s
lawyers on the results of their inspections.

How were these controls prepared? Every two months, partner organizations could submit a
tranche of eligible claimants to the EVZ Foundation. This electronic list contained as many
claims as the respective partner organization had managed to process and decide on during
this period. The data transfer was encrypted. At the EVZ Foundation office, electronic data
processing provided a random but nonetheless targeted sample of claims (normally 1 percent
of the list) that was compiled by means of certain parameters.® An encrypted list with cases
that needed clarification as well as the random sample was then sent back to the partner
organization, which was required to provide all related documents for auditing within the
next couple of days.

What was the subject matter of the controls? In the beginning, control teams inspected only
approved claims, i.e. whether claimants were really entitled to payments and whether they
had been assigned to the right category of compensation. Later on, however, they also tested
the accuracy of claim rejections in order to prevent the exclusion of eligible claimants from
the compensation program. In addition to the control of the claims process, also the appeal
process was controlled, both with respect to approved and rejected claims. With the addition
of legal successor claims, the lists to be checked doubled in numbers, again comprising of
approved and rejected claims and appeals. Separate lists needed to be submitted and handled
for the first and second installment payments. Thus, the control process — similarly to the
claims review and payment procedures — gradually became more complex.

What did the control process look like? In principle, the control teams acted as if they had to
decide on the claims anew and then compared their decisions with those made by the partner
organization. This control process took place after the claims were already decided upon by
the partner organization, and a random sample of claims was selected for controls. Control
team members worked on site in the offices of the partner organizations using their own
database that contained all data of the respective claims under inspection. First, they compared
personal data with those in the claim forms, and checked identification documents and signatures.
This was done to ensure that compensation payments were made to claimants who were actually
alive. The control teams also checked whether the waivers had been signed.® Second, the

5 There were no complete checks because it would have been too laborious and would have resulted in
the EVZ Foundation usurping the procedure rather than leaving it up to the partner organizations.
Random checks could perhaps not remedy every error, but could help eliminate systematic errors.

6  This refers to the waivers for legal closure, see Chapter 10.
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control teams collected the most relevant data from the documents (claim form and
documentary or other credible evidence) in order to make a decision on the claim and added
the data to their own database as if they had to make a decision themselves. In a third step,
they compared their own “decision” with that of the partner organization. The database was
designed in such a way that the decision of the partner organization was only visible after the
control team had entered its own “decision.”

When both decisions were consistent, there were no further matters to discuss. Whenever there
were deviations, the control teams would discuss with employees of the partner organization
why they decided the way they had. This way, any misunderstandings on the part of the control
team could be resolved. Whenever a disagreement remained unresolved, the respective cases
were documented in the audit report alongside those where an agreement had been reached.
The partner organizations had the opportunity to provide within one week a response to the
report. These processes fostered a close communication on the interpretation of the Foundation
Law, the need for historical research, and the necessity to introduce further regulations.

When either side realized it had made an error, the respective decision was revised. This mostly
referred to individual cases, but at times also concerned more systematic issues, for instance,
when the partner organization’s decision-making process was generally too rigid. When
more time was needed to clarify a case, the claim was taken from the list and resubmitted by
the partner organization after the matter was resolved. Occasionally, and in the case of more
systematic issues, a group of claims would be taken from the list and their payment put on
hold until clarification was reached. Making corrections together helped the EVZ Foundation
and the partner organizations develop a common understanding of the Foundation Law and
the principles derived from it, which then enabled consistency in the procedures.

After receiving a partner organization’s response to the audit report, the EVZ Foundation
compiled alist from its database, containing all data on beneficiaries and individual compensation
amounts. The list was encrypted and sent to the partner organization while the EVZ Foundation’s
finance department transferred the corresponding total amount.

With this kind of procedure, the EVZ Foundation avoided the transfer of funds without a
thorough checking of the data’s validity. This had happened in some reparations programs in
the 1990s, where it later appeared that considerable funds were lost (the losses amounted to
double digit million Deutsche Mark). At the same time, program staff members at both the
EVZ Foundation and the partner organizations attained a better understanding regarding
complex historical and country-specific contexts. Over time, they built a trusting cooperation,
but nonetheless had to maintain a critical independence. In that sense, it was beneficial that
control team members did not make any recommendations for correcting decisions themselves,
as this was the responsibility of the Board of Directors. This way, control team members acted
rather as messengers and mediators between the EVZ Foundation and the partner organizations,
which proved to be an intelligent model of dividing responsibility, and helped preserve
independence.
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Fraud and special controls

Besides regular control procedures there were also special controls, one of which took place
in summer 2001 in Ukraine. The control team of the EVZ Foundation noticed that the signatures
on some claim forms for the compensation program appeared conspicuously “young” compared
to those on claim forms submitted in an earlier program in the 1990s. The cases were compiled
for a sample check and two members of the control team personally visited the claimants
concerned. The claimants had to provide their signature again, and often it turned out that
their relatives were in fact the ones who had filed the claim, but fortunately with the knowledge
of the eligible claimants. Subsequently, partner organizations made sure that claimants
personally signed the claims (and not their relatives).

Another special control took place in certain archives, prompted by the use of documentation
from earlier claims processes by one partner organization. Here, the control team tried to
retrace which evidence from the old files was used to support the approved claims in the
compensation program. It turned out that some individual employees used the old documentation
in a fraudulent way. They had already falsified evidence during an earlier claims process, and
they now used the same falsified evidence again. This illustrates that decisions made in other
programs should not be trusted blindly if it is not known in which circumstances the respective
evidence was collected or how the review process was designed. Depending on the circumstances
it is thus advisable that each compensation program should strive to obtain and inspect its
“own” evidence.

Specifically, in this fraud case involving one partner organization, forged documents were
re-used from a previous claims program, leading to a substantial loss of funds. During the
earlier program, employees of a partner organization collaborated with an unauthorized
third party acting as a claimant, who was then granted compensation payments on the basis
of forged documents. When these respective documents and positive decisions were included
as evidence for the forced labor compensation program, the fraudsters gained again. The
partner organization discovered these practices only after the completion of the program and
subsequently pressed criminal charges.

Which kind of fraudulent cases did the control teams uncover? At times, claimants attempted
to forge evidence. Certificates attesting that claimants were detained as forced laborers were
printed on copied documents of the International Tracing Service (ITS) in Bad Arolsen.”
Given that the ITS had changed their letterhead over time, the falsifications were easily
uncovered. Other times it was noticeable that a single document was copied together using
several other templates. After inquiring with the ITS and other archives such cases were also

7  'The ITS in Bad Arolsen holds around 30 million documents about the fate of victims of Nazi
persecution. The ITS index comprises information on 17.5 million people.
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Auditors can also be contracted as advisors, as was the case with the
IOM and the establishing of their processes.

During the auditing process, certified public accountants were faced
with different administrative practices in various countries, some of
which were country-specific, but nonetheless plausible. Other times,
they encountered “peculiarities” which could not be tolerated, such as
the excessive use of company cars. These issues were often solved in
negotiations in which it would be determined what it means to spend
funds appropriately, economically, and efficiently.

Random audits conducted by control teams could neither expose all
mistakes, nor all systematic errors or fraud attempts. Nonetheless,
they contributed to developing overall consistent understanding of the
Foundation Law and its regulations between EVZ Foundation and the
partner organizations.

It proved very useful for control teams to discuss their reports together,
align the inspection standards and with them the resulting regulations.
This kind of exchange also fostered knowledge management processes,
from which all persons involved could benefit.

It proved important to also control rejected claims and appeals to prevent
the exclusion of eligible beneficiaries.

It proved beneficial that the Board of Directors was given the responsibility
of the results of the work of the control teams, and not the control teams
themselves. This helped to maintain independence of the process.

Rather than using documents and decisions from previous reparations
programs, claims programs should strive to gather their ‘own’ evidence.
In this case, previous frauds were repeated and were only uncovered by
a comprehensive internal audit.

Based on lessons learned from earlier compensation programs in the
1990s — where considerable sums were paid to partner organizations
without checking or controlling to whom these payments were paid — it
was decided that transfers of payments to partner organizations were
made in tranches and calculated according to the actual amount needed
for already approved claims contained in the tranche.
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Submitting the lists of approved claims (“tranches”) in regular intervals
ensured reliability and continuity of the process. The tranches did not
require a certain minimum or maximum number of claims, and therefore
allowed partner organizations to work according to their capacity.

Encrypted data transmission was an essential tool for preventing data
abuse for criminal purposes.

Directly contacting and inquiring with beneficiaries whether they had
actually received their payments increased the legitimacy of the program.
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This chapter contains:

Overview of the additional program lines of the forced labor
compensation program

_ Personal injury

__ Property loss

__ Humanitarian and social programs
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INTRODUCTION: COMPLEMENTARY FEATURES OF THE PROGRAM

As introduced earlier, the main focus of the compensation program was to provide financial
compensation to the victims of forced labor. They constituted by far the largest number of
claimants, and the majority of the funds were allocated for them. However, the Foundation Law
also entailed a number of additional program lines that specified compensation payments for
other types of claims.

As agreed in the international negotiations, the Foundation Law included compensation for
so-called “other personal injuries,” for property losses, and for certain insurance claims. In
addition, funds were allocated for humanitarian and social projects for certain Jewish and Sinti
and Roma survivors of Nazi persecution. These groups were not required to file claims to receive
these additional benefits, but their fate was regarded as sufficiently linked to the circumstances
surrounding forced labor and as severe enough to be included in the program.!

This chapter provides a description of the most relevant aspects of the additional program
lines of the compensation program for forced labor. It focuses on the programs “Other
Personal Injury,” “Property Loss,” and “Humanitarian Programs” in order to provide a
comprehensive picture of the activities of the EVZ Foundation and its partner organizations.

ADDITIONAL PROGRAM LINES

The additional program lines were created in the Foundation Law partly because class action
lawsuits against German companies before US courts also referred to other crimes perpetrated
by the Nazi regime. These program lines were thus included to achieve legal closure on all US
lawsuits against German companies. In addition, there was a particular interest on the side of
the JCC to cover certain property losses. While these were not directly related to forced labor,
they thus became part of the overall “package.”

1  This is a similar feature as the cy pres compensation awarded to certain victims in the Swiss Banks
Holocaust Settlement. Cy pres is a feature of US class action settlements which allows the distribution of
settlement funds in circumstances in which direct payment to individual class members is not
economically feasible, or where funds remain after class members have been given a full opportunity
to make a claim.
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Overview of all program lines and funding

Program line Fund (in million Euros)

Compensation for Forced Labor 4,535
Compensation for Other Personal Injuries 54
Compensation for Property Loss 102
Compensation for Insurance Claims 102
Humanitarian and Social Programs 153
Humanitarian Programs of the ICHEIC 179
Funds of the EVZ Foundation 102
Remembrance and Future Fund 358

Table 3: Qverview of all program lines and funding. Note: All numbers are rounded. In addition to the amounts
allocated by the Foundation Law, these numbers include additional income from accrued interest and donations
received during the course of the program.

PERSONAL INJURY

Like survivors of forced labor, many individuals who suffered serious physical and emotional
harm had not received compensation. Harsh treatment by authorities of the Nazi regime
caused all kinds of serious health damages and personal injuries to the persons affected. Two
situations were included in the compensation program since they were more closely related
to forced labor or to captivity in a concentration camp. The Foundation Law referred to these
in the following way:

The funds [...] shall be awarded in cases of medical experiments or in the
event of the death of or severe damage to the health of a child lodged in a
home for children of forced laborers; in cases of other personal injuries
they may be awarded. (Section 11 (1)

The first category included victims who were detained mostly in concentration camps and
were subjected to so-called medical experiments. A broad range of such pseudo-medical
experiments were performed that had no medical merit but were mostly serving military
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purposes, for instance to assess the chances for surviving in cold water, under particularly
low pressure, or without drinking water. These cruel and extremely painful experiments,
often also involved high doses of adrenaline and potassium cyanide, resulting in long-lasting
health damage or death.

The second category was related to the children of forced laborers. During the early years of
the war, women who became pregnant after being deported to Germany to perform forced
labor were sent back to their home countries. Later, as the Nazi authorities became suspicious
that women were becoming pregnant intentionally in order to escape from Germany, this
approach was changed. Pregnancies were either forcefully terminated, or the women were
forced to give birth in designated places. From there, babies of “inferior racial stock” born to
Polish or Soviet forced laborers were taken away from their mothers and put into special
children’s homes (Kinderheime). Intentional under-nutrition in these homes led to mortality
rates between 25 and 50 percent, in some cases up to 90 percent. Those who survived suffered
severe health damage and were often traumatized for life.

Eligibility

As stated in the Foundation Law, to determine which other personal injuries were eligible for
compensation was left to the implementation phase of the program. Yet, it soon became clear
that the limited funds allocated to this category of claims would only be sufficient to pay
survivors of medical experiments, and survivors of children’s homes or the parents of
children who died in such homes, whose compensation the Foundation Law explicitly
mentioned. The Foundation Law foresaw that eligible claimants in these groups could receive
up to 7,670 Euros.

In comparison to the main forced labor compensation program, the eligibility criteria for these
groups were relatively clear. Still, it was difficult to identify which children’s homes were covered,
as at the time there was no clear distinction between “normal” foster homes and the abusive
homes designated for children of forced laborers. Therefore, the distinction between “normal”
foster homes and homes for the children of forced laborers was left to the implementation stage
of the program. Also, regrettably, victims of forced medical treatments were not eligible. It was
argued that when the medical “treatment” received by a victim was not a “pseudo-medical
experiment” but rather an inappropriate physical treatment without experimental character, the
claim was not eligible even though these cases also included extreme atrocities. An example
was the forced sterilization of Sinti and Roma.
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Processing and resolution of the claims

Claims for other personal injuries were processed by the partner organizations along the
same lines of responsibility and according to a similar procedure as the forced labor claims
(see Chapter 6). Applicants had to submit a written form explaining their fate.? After claims
had been decided by the partner organization, the positive decisions were put into an electronic
list for approval by the EVZ Foundation, which would check a sample of decisions for their
accuracy. Appeals against negative decisions could be brought before the appeals bodies
established by the various partner organizations.

The biggest challenge in the verification of the claims was the significantly different levels of
detail in the information provided by the claimants. In particular victims of medical experiments
often found that they were not able to talk or write about any detail of their painful experiences.
To make up for this, IOM, for instance, compared their claims with the personal statements
of others, with historical records and with claims and knowledge available from other partner
organizations, and aimed at identifying patterns that could match the claims of “mute” victims.

To ensure consistency, the partner organizations and the EVZ Foundation discussed rules,
regulations, guidelines, and jurisprudence under the Foundation Law and their application
on a regular basis. Based on historical facts and additional research, including by experts of
the JCC, the EVZ Foundation compiled and shared with the partner organizations a list of
more than 100 medical experiments carried out in different concentration camps that served
to support the eligibility of many claims. Similarly, due to the lack of historical knowledge
and inconsistency in the information available in the claims, additional research was needed
and carried out to support the eligibility of the Kinderheim claims. Also, a designated EVZ
control team was responsible for the controls of these claims.

Limited funds

A major difference in this program line was that there was a closed fund for all partner
organizations together, rather than a separate fund per partner organization. The Foundation
Law foresaw that persons who had suffered personal injuries could receive a maximum amount
of approximately 7,670 Euros. Even though it was stocked up during the program, the
relatively small amount of 54 million Euros allocated for the claims for personal injuries —
for all partner organizations together — resulted in two limitations. First, no claimant outside
the two priority groups could be given any compensation. And second, this allocation did not

2 While most of the partner organizations used a separate claim form for personal injury claims, IOM
incorporated the personal injury category into its forced labor claim form. It thereby simplified the
claims submission for the claimants and reduced the time needed for the registration and processing
of the claims.
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allow for paying the maximum amount even to the priority categories of eligible claimants.
This was problematic in view of the cruelty of the atrocities that were inflicted on the victims.
By supplementing the allocation with interest earned on the Foundation’s capital, the EVZ
Foundation achieved that each eligible claimant could initially be paid at least 4,240 Euros.
At the time of the final distribution of the interest accrued by the program, the EVZ Foundation
was able to increase this amount by an additional 2,450 Euros for all surviving eligible victims
in the priority categories. If they had also submitted a claim and were awarded compensation
for forced labor, that compensation amount was not deducted. The same applied to compensation
for property losses.

PROPERTY LOSS

The property loss program addressed persons who suffered property losses as a consequence
of persecution or other Nazi injustices, with the essential and harm-causing participation of
German businesses. Victims suffered these losses in connection with the economic policies
enforced in the German-occupied territories of mostly Central and Eastern Europe. Persons
who had already been eligible for compensation under previous post-war German legislation
could not file claims under this program line.

From the total funds of the EVZ Foundation, an overall amount of approximately 500 million
Euros was allocated for various property losses. This amount was divided according to specific
purposes.® Some 102 million Euros were allocated for payment of individual claims for property
losses. These claims and their processing are dealt with here.

Eligibility

In a very complex provision, the Foundation Law set out the criteria for the compensation of
property losses suffered during the Nazi period as a consequence of racial persecution or as a
result of other Nazi injustices if German companies caused these losses.* Accordingly, two
sub-categories were established, one for persecution-related losses, and one for non-persecution-
related losses. In both cases, there had to be “essential, direct, and harm-causing collaboration
of German businesses’ with respect to the loss concerned. In addition to this specific requirement,
the criteria contained a second narrowing factor: payments were reserved to cases that did not

3 Inaddition to the amount for individual claims for property losses dealt with in this chapter, another
sub-fund of 102 million Euros was established for the payment of claims against German insurance
companies; this sub-fund was administered by the International Commission on Holocaust Era
Insurance Claims (ICHEIC). The ICHEIC was in addition allocated 179 million Euros for humanitarian
purposes.

4  See Annex 1, Foundation Law, Section 11 (1), Sentence 1, Number 3 and Sentence 4.

5 Ibid.



134 NORBERT WUHLER

qualify for other German post-war programs for the compensation of property losses. As a
result of these limitations, this compensation program only covered a fraction of the actual
property losses caused by Nazi Germany.

Processing and resolution of the claims: IOM and the
Property Claims Commission

IOM was responsible for the collection and processing of all property loss claims worldwide,
including claims from Central and Eastern Europe. Property claims filed with other partner
organizations were transferred to IOM. Like for the forced labor claims, IOM applied similar
procedures relying on its global network of country offices once again for claims intake. In
addition, it performed targeted outreach, developed a separate claim form in seven languages
and created a special database for the property loss claims. The registration of the claims and
their review was performed by a dedicated team of specialized staff at IOM’s headquarters in
Geneva. This team of some 30 staff also supported the Property Claims Commission in its
resolution of the claims.

The Property Claims Commission was an independent body composed of three members: two
members appointed by the German and the US governments respectively, and a chairman
chosen by these two members. At the beginning of its work, the Property Claims Commission
drafted its own rules of procedure to provide a framework for itself and guidance to the claimants
(Supplemental Principles and Rules of Procedure of the Property Claims Commission). These
rules dealt with key questions of claims processing and resolution, such as definitions, eligibility,
waivers, evidentiary standards, and basic principles to be applied. The Commission held regular
meetings at IOM’s headquarters for which the IOM team provided legal and administrative
support.

In order to resolve the high number of property loss claims (which reached almost 35,000 —
many more than expected when the program was set up) in an efficient and consistent manner,
the Property Claims Commission decided early on to use mass claims techniques.® It first
reviewed a sample of some five percent of the claims to identify and determine the main factual,
legal and valuation issues represented in the claims as a whole. This sample had been extracted
by the IOM team from the database of the property loss claims pursuant to criteria provided
by the Commission. The Commission issued specific guidance on these issues and drafted the
corresponding determinations to be used in its decisions on the claims. The Commission then
delegated the review of the individual claims to the IOM team that applied the Commission’s

6  The pressure to complete the resolution of the claims as quickly as possible also came from the fact
that no successful claimants could be paid until all property loss claims were finally decided (Section
9 (10), Foundation Law).
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rulings to each similarly situated claim in the remainder of the claims population. The IOM
team recorded the Commission determinations in an internal “Conclusion Index of
Jurisprudence” which was reviewed and approved by the Commission at each meeting.

The Commission adopted or revised the IOM team’s claim determinations and issued its
corresponding decisions during its regular meetings in Geneva. These decisions were drafted
with the help of standardized text components that the IOM team had built into the database
for the various claims types pursuant to detailed instructions from the Commission. The text
of a decision was generated from that database in English and one of six other languages most
suited for the claimant.

The key question in most cases was whether the loss of property occurred in connection with
the involvement of a German enterprise.” This so-called German enterprise requirement turned
out to be the most critical one in separating compensable claims from non-compensable ones.
Nazi economic policy and actual expropriations and confiscations were exercised in different
ways in different parts of occupied Europe, but individual claimants rarely were able to submit
evidence on this issue. The Commission therefore adopted a relaxed standard of proof.® Based
on extensive historical research performed by the IOM team, the Property Claims Commission
established clusters of historical situations that occurred in certain geographical areas during
certain periods of time, and used these clusters to arrive at a number of presumptions. The most
important distinction it developed was that the causation of the property loss was presumed
if the respective German enterprise benefited from this loss within a year after it had been
suffered. For example, if a company or small enterprise was expropriated by the Nazi authorities
or occupying forces, the involvement of the German enterprise in the property loss was presumed
if the subsequent takeover by that enterprise took place within a year’s time.

The Foundation Law did not set a fixed or maximum amount for the compensation of property
losses. It was thus the task of the Property Claims Commission to award a certain amount for
a particular loss. The Commission realized that it could not provide a unique valuation specific
to every compensable loss because the vast majority of claimants were not able to provide the
information necessary to do so. It therefore created a “valuation matrix” in which it categorized

7 'The Property Claims Commission defined property in Section 1 of its Supplemental Principles and
Rules of Procedure comprehensively as “any and all immoveable and moveable, tangible and intangible
assets,” (unpublished document on file with the author).

8 Asstated in Section 22.1 of its Supplemental Principles and Rules of Procedure, “the Commission’s
decisions on compensability shall be based on relaxed standards of proof taking into account the
lapse of time between the date the loss occurred and the date the claim was made; the circumstances
in which the specific loss or types of losses occurred; the information available from other cases; and
the background information available to the Commission regarding the circumstances prevailing
during the National Socialist era and the Second World War and the participation of German
enterprises in the commitment of National Socialist wrongs,” (unpublished document on file with the
author).
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the loss within a table of standardized values. Nearly 70 such property classifications were drawn
up, with the most common relating to farms, small- and medium-sized businesses, professional
practices, and bank accounts. The Commission chose the amounts of the standardized values
based on a number of factors, including

(1) the values used in prior German compensation programs;

(2) historical research;

(3) information found in the claims, particularly those in the sample
of claims that had high-quality evidence; and

(4) other sources.

The first was the most influential factor, and the Commission decided to use the pre-
established, fixed tax or repurchase values of an earlier German compensation legislation, the
Bundesentschdidigungsgesetz (BEG), as a guide. In order to weigh the categories appropriately
in relation to each other, a point system was used for each property type and a value of 145 Euros
was assigned to each point.” This standardized methodology also contributed to consistency
in the treatment of the claims, particularly given the limited funds available for property losses.

Closed fund

The Property Claims Commission first issued decisions on the compensable claims (varying
between twelve and one million Euros) in favor of more than 15,000 claimants in over 30 countries
without making payments. In its decisions, the Commission noted that the standardized values
in its matrix (and in the decisions) did not represent current market values or repurchase
values, and that given the limited funds available for property loss claims, it was likely that at
the time of payment the awarded amounts would need to be reduced even further. To use
current market or repurchase values would have meant to grant awards that would have vastly
exceeded the funds allocated to pay property loss claimants, ensuring a pro rata reduction of up
to 90 percent. The Commission instead aimed atlimiting the pro rata reduction to approximately
ten percent.

Appeals against these decisions were possible, but were limited to a reconsideration based on
a manifest error or new evidence not taken into account in the first decision, and only if claimants
could show that the omission in the first instance was not their own fault. The Property Claims
Commission itself carried out the reconsideration. Only a small number of reconsideration
requests were successful; the most common ground was the submission of new evidence.

9  Alternative methods were used for calculating the awards for real property and bank account losses.
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The successful claimants received compensation payments after all claims were finally resolved,
i.e., after the last reconsideration request was decided upon. In the end, the reductions at the
payment stage were about 13 percent for persecution-related losses and 32 percent for non-
persecution-related losses.

Final Report of the Property Claims Commission

Further details on the property loss part of the compensation program and the procedures
and methods used in the processing, valuation, and resolution of these claims are contained
in a comprehensive final report that the Property Claims Commission submitted to the Board
of Trustees and in the EVZ Foundation’s final report.'

HUMANITARIAN AND SOCIAL PROGRAMS

So-called humanitarian programs were foreseen in the Foundation Law, as it was felt that the
fate of certain survivors of Nazi persecution was sufficiently linked to forced labor, but that
these groups did not have any means to show a qualification for claims, or individual payments
to them were not economically feasible.

The Foundation Law allocated certain sums for humanitarian projects: The JCC received
141 million Euros for the benefit of Jewish Holocaust survivors, and IOM was allocated 12 million
Euros for projects benefiting Sinti and Roma who were persecuted by the Nazi regime. These
two programs are briefly summarized below. A third humanitarian program with an amount
of 179 million Euros administered by ICHEIC concentrated on home care and assistance to
Jewish survivors and two Holocaust education projects.!

The great majority of the assistance under the JCC program was provided to Jewish survivors
through partner organizations in Israel, the United States, and countries of the former Soviet
Union. In Israel, these supported neighborhood assistance for elderly survivors, day care centers,
home care, and geriatric and nursing homes. In the United States, the emphasis was on home
care. In Central and Eastern Europe, home care, meal deliveries, heating, winter clothing,
medical aids, and medicines were made available.

10 See Michael Jansen and Giinter Saathoff, eds., “A Mutual Responsibility and a Moral Obligation”: The
Final Report on Germany’s Compensation Programs for Forced Labor and Other Personal Injuries
(New York: Palgrave Macmillan, 2009).

11 For the mandate of the ICHEIC to deal with insurance claims see footnote 3. For more information
on the humanitarian and social programs see Michael Jansen and Giinter Saathoff, eds., “A Mutual
Responsibility and a Moral Obligation,” 136-139.
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CHALLENGES AND LESSONS LEARNED

= The additional program lines for other damages each required the
design and application of special features and mechanisms, thus adding
to the complexity of the overall program.

= In the case of personal injury claims, the allocated funds that were agreed
in the negotiations turned out to be much too limited to fully compensate
all eligible claimants. Therefore, difficult decisions on prioritization
between in principle compensable claims and on the maximum payout
per claimant had to be taken in the course of program implementation.

= Supported by a secretariat experienced in mass claims methods and
processes, the Property Claims Commission of IOM applied several
key techniques to achieve an efficient and consistent resolution of large
numbers of claims in a short period of time. These were, in particular,
the use of a sample of claims to identify and decide representative
factual, legal and valuation issues; and the reliance on relevant research
and the corresponding grouping of claims to apply presumptions and
arrive at consistent legal determinations.

= Samplingand groupingof claimshave proved useful in other compensation
programs as well. They need, however, an experienced secretariat to be
applied in a consistent and efficient way.

= Thelimited funding available for the compensation of eligible property
loss claims led the Property Claims Commission to the development of
a “valuation matrix” that assigned values to loss types not based on
calculations of actual losses, but in amounts as close as possible to the
eventual awards.

= Since the number of eligible claimants was not known and, in contrast
to the forced labor program, no fixed sums or ceilings had been set for
property losses, payments could only start once all the claims had been
processed and finally resolved.
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= The fact that the initial awards first notified to the successful claimants
prior to payment still had to be reduced pro rata at the payment stage
led to further disappointment of property loss claimants. This could only
have been avoided if the awarded claimants had been notified after the
resolution of all the claims. However, this would have frustrated the
claimants equally, if not more so.

= The humanitarian assistance program for Sinti and Roma survivors in
Central and Eastern Europe, albeit limited in scope, served to increase
awareness of the great need for the most basic relief which, until then,
was largely unnoticed.
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This chapter contains:

_ Why was legal closure so important?
_ Measures adopted to ensure legal closure
_ Was legal closure achieved?
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INTRODUCTION: PAINFUL, BUT UNAVOIDABLE

“Legal closure” is about settling, for good, potential or actual claims arising from a specific
historical injustice through a designated claims program and thereby preventing future claims
or legal action. In general, this can relate to resolving claims and counter-claims. In the context
of a compensation program for serious human rights violations, it will usually be focused on
protecting those responsible for human rights violations and eventually funding the program
against future lawsuits. This may be considered particularly problematic in the case of programs
that do not provide for full compensation, as it conflicts with the expectations — and, depending
on the actual circumstances, also with the material rights — of the victims of the human rights
violations. However, in cases where the money for a reparations program comes from the side
of those responsible for the human rights violations, legal closure usually constitutes a necessary
component of the negotiated solution without which there would be no such solution. Finally,
it may be understandable that stakeholders of those responsible for violations would not agree
to pay for the same violations again in the future. It is important to underline, however, that this
legal closure does not relate to aspects of criminal responsibility of individuals for the crimes
committed.

In the case of the forced labor compensation program, legal closure was a major interest of the
German side, both for the government and for German companies. The commitment on the
part of the German side to establish the EVZ Foundation and pay significant amounts of
money into the Foundation’s funds had been motivated, at least partly, by the expectation to
settle for good the lawsuits pending against the German State and German enterprises before
courts elsewhere (particularly in the US) and to ensure protection from future lawsuits. It was
decided already during the negotiations that every claimant of the compensation program
would have to waive any claims outside the program against German companies in any matter
connected to Nazi-era injustice and against the German State for forced labor and property
damage. It was also agreed that all cases pending before US courts would be withdrawn and
terminated before the program would start. None of the provisions on legal closure related to
eventual criminal responsibility of individuals involved.

This chapter explains the motivations of the German State and companies for seeking legal
closure and how this was implemented in the program. It also discusses to what extent legal
closure has in fact been achieved.

WHY WAS LEGAL CLOSURE SO IMPORTANT?

Even though legal closure is a frequent component in compensation programs, it may seem
surprising that this was still so important in the case of forced labor such a long time after the
crimes took place. Indeed, for several decades, no legal action that had been initiated in
Germany against the German State or German companies concerning forced labor had been
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successful. However, when the so-called class action lawsuits were launched in US courts in
the 1990s, the legal situation was less clear. Also, the sheer number of these lawsuits in the
United States created an economic and political pressure irrespective of the actual prospect
for success of the lawsuits. By participating in the negotiations for a compensation program,
German companies sought to settle these cases. Moreover, both the respective companies as
well as the German State sought protection against lawsuits that concerned Nazi injustice
addressed under the program in any future proceedings.

There were many reasons whylawsuits for compensation of forced labor had remained unsuccessful
in German courts until the end of the 1990s:

= Lawsuits were turned down by German courts with the argument that
they came too late, citing a three-year deadline under German law for
claiming compensation of damages caused by a violation of certain
personal rights.

= Some victims of forced labor lacked an addressee of a claim if the company
in question no longer existed.

= Inthe opinion of some courts, there was no contract between companies
and forced laborers; consequently, a claim a company could not be based
on the violation of a contract or on a contractual obligation to pay wages.

= Claims against the German State were refused for the reason that state
immunity shields states from being sued before courts of other states.

= Finally, there were problems of proving in a lawsuit the fact of having
carried out forced labor in cases in which former victims did not avail
of any documentary evidence.

However, in the US, the legal situation was more difficult to assess. First, it was argued that
for certain violations, such as crimes against humanity, there should be no time limitation
under civil or public law. Also, rules on state immunity had started eroding with respect to
atrocities such as torture or crimes against humanity, at least in the criminal law sphere. And,
regarding the lack of documentary evidence, courts were potentially willing to accept personal
statements as sufficient proof.

Perhaps more important than the legal risks for German companies, the class action proceedings
in the US developed their potential for creating significant public pressure irrespective of the
prospect for success of the claims. Coverage in the media on companies fighting with sophisticated
legal arguments against legal responsibility for atrocities in which they had clearly been involved
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impacted negatively on their reputation and amounted to an economic threat. At the same
time, high fees for lawyers constituted a relevant economic consideration given that defense
in class actions is very costly.

These factors not only contributed to the readiness of German companies, and ultimately the
German State, to take financial responsibility and negotiate for a compensation program, but
underlined their interest in “legal closure”— namely the protection from all future claims in
these and similar matters.

MEASURES ADOPTED TO ENSURE LEGAL CLOSURE

A number of measures were adopted to ensure protection from future lawsuits. Given the fact
that the US had been the forum of the class action lawsuits (i.e. a court system where respective
legal action was admissible in the courts), some of the measures pursuing legal closure were
directly related to this forum. Other measures aimed at legal closure in Germany, and yet
others were designed to avoid the possibility of legal action anywhere in the world.

Measures related to the forum of the United States of America

With respect to legal actions in the United States, three elements had to be distinguished: the
stated position of the US regarding reparation claims; the protection of Germany and respective
companies against legal action brought by individuals in US courts; and the settlement of claims
pending before US courts at the time of the negotiations.

Regarding the first element, in the “US-German Agreement” the US affirms that “(t)he United
States will not raise any reparations claims against the Federal Republic of Germany.” This
statement contains a binding waiver of any eventual reparations claims by the United States.
The wording of the rest of the intergovernmental agreement does not give rise to any doubts
in this respect.

With a view to the second element — legal action brought by individuals in US courts — the
US Government offered to “take appropriate steps to oppose any challenge to the sovereign
immunity” in cases where such a matter would be brought before US courts. This was a
statement of the legal position of the US that Germany is entitled to immunity before US courts
with regard to acts committed during the Second World War. In addition, the US Government
undertook to issue a Statement of Interest in any case in a US court involving claims against
Germany, Austria, or German or Austrian companies that involved or related to the subjects
covered under the respective compensation programs. A Statement of Interest would then
make the following points:
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= The respective compensation program was designated as the exclusive
forum which provided for a fair and equitable resolution for all issues
addressed under the program; and

= The dismissal of the lawsuit would be in the foreign policy interests of
the US and therefore was recommended on any valid legal ground.!

That said, a Statement of Interest does not provide an absolute protection against future legal
action in its field of application since it does not constitute an independent legal basis for the
dismissal of the respective lawsuit.?

As a third element, in order to secure protection against the class action lawsuits that were
pendingbefore US courts at the time of the negotiations, it was agreed that the US Government
would urge the courts to dismiss these cases. This dismissal would then be the condition for
the financial contribution of German companies as well as the beginning of payments.

The point in time when the contribution on part of the German companies was due was
regulated by the following provision made in the “Joint Statement™

Assuming the request for a transfer referred to in paragraph (e) is granted,
the DM 5 billion contribution of German companies shall be due and payable
to the Foundation and payments from the Foundation shall begin once all
lawsuits against German companies arising out of the National Socialist era
and World War II pending in U.S. courts including those listed in Annex C
and D are finally dismissed with prejudice by the courts. (Joint Statement,
Section 4.d)

Another point mentioned in the quoted subsection of the Joint Statement was to begin payments
only once legal closure in the US had been established. To this end, the Foundation Law set out
the establishment of “sufficient legal peace for German companies” as a legal requirement
before the first monies could be transferred to partner organizations for payments to eligible

1 See Annex 3: US-German Agreement, Annex B; see also Agreement between the United States of
America and Austria, Federal Ministry of Foreign Affairs of the Republic of Austria, No
2140.02/0044e-BdSB/2001, Annex B, Wien, 23 January 2001. With regard to the latter, it remained
somewhat unclear whether based on the reference made to the intergovernmental agreement on
forced labor it could be expected that the US Government would issue a Statement of Interest in the
respective cases.

2 This would have only been possible on the basis of an amendment of US federal law or on the basis of
a bilateral treaty under international law by inserting a compulsory reason for inadmissibility in
such cases. There were hardly any prospects for obtaining the necessary approval in this respect
given the fact that this would have required a two-thirds majority in the US Senate.
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victims.> A certain political flexibility was maintained by empowering the German Federal
Parliament (Bundestag) to establish whether “sufficient legal peace” had been achieved. Therefore,
it remained possible to declare a situation of “sufficient legal peace” and start with payments
even if not all of the lawsuits pending in US courts had been dismissed. Arguably, this was
only possible leaving aside the agreement reached in the Joint Statement according to which
the beginning of payments would depend on the dismissal of all pending claims listed in the
annexes of the Joint Statement.

In any event, the room for political maneuver was limited. The contribution of the German
companies was still dependent upon the dismissal of all lawsuits. Moreover, the entire project
had been achieved in a joint effort by German political bodies and German companies. It was
therefore regarded as relevant criterion that the “Foundation Initiative of the German
Industry,” which represented the interests of German companies during the negotiations, would
agree that “sufficientlegal closure” had been established. Consequently, the German Parliament
only made its statement on legal closure once this agreement had been given by the “Foundation
Initiative of the German Industry”.

A deadlock arose after a judge, in one of the lawsuits pending before US courts, refused dismissal
of the case as long as the EVZ Foundation had not been fully funded, while German companies
argued that they would only transfer their money to the EVZ Foundation once all lawsuits
were dismissed. The way out of this deadlock was that leading German companies publicly
issued a guarantee for any eventually lacking amount towards the share of the Foundation
Initiative of the German Industry of approximately 2.6 billion Euros that needed to be raised.
However, the responsible judge still refused to dismiss the case. She also was left unimpressed
with the — non-binding — Statement of Interest that had been issued by the US Government,
and the obstacle constitute by this case still pending was only removed by a decision of the
Court of Appeals. This delayed the start of the compensation payments from January to June 2001.

This situation demonstrates that relying on a legally weak instrument such as a Statement of
Interest may cause unwarranted delays. If legal closure is part of the deal — which will often be
the case in compensation programs — clear-cut legal rules and binding instruments may be
more desirable to avoid subsequent disputes and delays to the detriment of all concerned. In the
case of the EVZ Foundation, the delays described could have been avoided if the US side had
agreed to introduce a legally binding reason for the dismissal of lawsuits concerning claims
covered by the Foundation Law. At the same time, a legally binding obligation of specific
German companies with respect to the financial contribution due on part of the Foundation
Initiative of the German Industry also would have served to avoid controversies and delays in
the process.

3 See Annex 1: Foundation Law, Section 17 (2).
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Using similar arguments in assessing a violation of the right to property under the European
Convention of Human Rights and its First Protocol, the European Court of Human Rights
found in its negative admissibility decision in the case Poznanski v Germany that the EVZ
Foundation scheme did not upset the fair balance to be struck between the protection of
individual property and the “substantial public [interest] in setting up the Foundation Law to

deal with all compensation claims for forced labour”.’

Measures related to any forum in the world: Collection of waivers

On the level of the individual claimants, legal closure was achieved with the requirement to sign
a waiver of any additional claims as a condition for payment. Such a waiver could be used as
a defense by companies who were sued anywhere in the world: whenever and wherever legal
action would be initiated by a claimant in the German program who had signed a waiver and
who had received a payment, this waiver could be used to seek the rejection of a claim based on
forced labor through such a legal action. While such a rejection would not be guaranteed but
depended on the acceptance of the waiver by the respective court, it would make the rejection
by the court very likely.

When filing a claim, applicants had to sign a statement that, with the receipt of a compensation
payment, they renounced irrevocably any future claims outside the forum of the German
compensation program. The Foundation Law (Section 16 (2)) specified that in the case of
German companies the waiver was effective for any forms of compensation related to the Second
World War, while against the German State, it only concerned claims related to forced labor
and to property damages. The waiver only became effective upon receipt of the compensation
payment and thereby did not apply to persons who were not found eligible. The Foundation
Law did not limit the waiver to the types of damages addressed under the law but spoke more
generally about waiving all claims against German companies arising “in connection with
National Socialist injustice” and concerning forced labor and property damages against the
German State."

The definition of “German companies” in the respective laws was rather broad. Since the waiver
excluded any claims against such companies it was crucial how these companies were defined
if any protection outside Germany was to be achieved. Therefore, the term “German company”
was not limited to those companies that had their seat within the borders of the German Reich
of 1937 or that are now registered in the Federal Republic of Germany, but also included so-
called “mother” companies, whether in Germany or abroad. Moreover, it also covered those
companies abroad, where a stakeholder with shares of at least 25 percent had its seat or was
registered in Germany."

9 Poznanski and Others v. Germany. Judgment, European Court of Human Rights, HUDOC 25101/05,
3 July 2007; see also Matti Pellonpad, “Due Process in Mass Claims Proceedings and Article 6 of the
ECHR,” in The Protection of Human Rights at the Beginning of the 21st Century, ed. Jirgen Brohmer
(Baden-Baden: Nomos, 2012), 91-122.

10 See Annex 1, Foundation Law, Section 16 (2).

11 Ibid., Section 12 (2).
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LESSONS LEARNED

= Itis important to realize that without legal closure, German companies
(and the German State) would not have paid for the compensation
program.

= Ideally, legal closure provisions should balance the interests of victims
in the payment of compensation and of those responsible for human
rights violations and potentially funding a program in protection against
future monetary law suits. While victims may have an interest in being
able to pursue all options of litigation with the aim of achieving
comprehensive compensation also beyond a designated program, the
funding side has an interest in excluding additional claims and further
court action.

= Legal closure must not be equated with moral closure and thereby with
a notion that atrocities committed in the past were made good by the
payment program and cannot be a matter of a moral debt anymore.
Legal closure on compensation claims also does not affect criminal
responsibility for the crimes involved.

= The farther a reparations program is away from comprehensive
compensation or restoration of victims’ rights, the more critical the
fairness of legal closure has to be assessed.

= The waiver as an instrument of legal closure should not go beyond the
scope of situations covered by the reparations program. For situations
not covered in the respective program, claimants cannot be expected
to waive their right to legal action.

= Legal closure should not be granted in situations where there is no
guarantee for full funding. In turn, funding should not be granted before
potentially agreed guarantees for legal closure reliably can become
effective.

= Asking applicants to waive their rights before knowing about their
eligibility and the respective amount imposes a high burden and has
highly emotional components. This has been balanced out to a certain
extent by partner organizations in their direct dialogue with applicants
when submitting their applications in person. In a huge program like
that of the forced labor compensation program, this has limitations in
view of the sheer number of applicants.
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This chapter contains:

_ Practical implications of a temporary program
_ Use of leftover funds for humanitarian projects
_ Archiving records of the compensation program
_ Continuing tasks

__ Transferring program-related knowledge



CHAPTER 11: ENDING THE PROGRAM 153

INTRODUCTION: KEEPING THE END IN MIND FROM THE BEGINNING

The completion of a compensation program should be kept in mind from its inception. The
final phase of such a program usually involves many processes that can already be anticipated
during the implementation phase, such as:

= Which cut-off dates and deadlines are necessary for the program?

= How should employment contracts be formulated?

= What should be done with leftover funds?

= How should documents be maintained: is there a need for contractual
agreements regarding their storage and how should they be kept for
future use?

= Which tasks need to be taken care of during the completion phase and
what kind of employees and other resources will be needed for this?

= Are there any continuing tasks after the formal termination of the
program?

= Will organizations involved in the process still exist after the program
is completed?

= After the completion, to whom can concerned parties turn with their
questions?

= How will the knowledge that was generated be preserved and/or made
available to the public?

In the case of the forced labor compensation program, what needed to be done towards the
end of the program only became gradually clear during the implementation phase. For instance,
this is why only during the course of the program was a passage added to the Foundation Law
determining an endpoint for the program rather than keeping it open-ended for an indefinite
period of time (Section 14 (4) of the Foundation Law). Unlike in other compensation programs,
some staff remained employed by the EVZ Foundation even after all the payments had been
completed, as the organization continued with the administration of the “Remembrance and
Future” Fund (Chapter 12). Therefore the infrastructure of the EVZ Foundation was maintained
and funds needed to complete the final tasks were also available.

This chapter describes a number of practical issues that are related to “ending” the compensation
program, such as the setting cut-off dates, downsizing organizational structures, the role of
archives, and continuing tasks. The chapter further illustrates with some examples how leftover
funds were used in a meaningful way.
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PRACTICAL IMPLICATIONS OF ATEMPORARY PROGRAM

The forced labor compensation program was temporary in nature. The program paid out fixed
amounts and did not provide for periodic benefits (e.g. pensions). Given the substantial
administrative costs for which there were no long-term funds available, it was crucial to
observe a tight time perspective. All partner agreements concluded between the EVZ Foundation
and the seven partner organizations foresaw as the final stage the completion of the payments.

On 11 June 2007, the Board of Directors submitted its final report to the Board of Trustees,
which then declared the completion of the compensation program. On 12 June 2007, a ceremonial
acthosted by the German Federal President and attended by the German Chancellor officially
concluded the compensation program.
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Figure 8: Festive act of the EVZ Foundation in 2007. German President, Horst Kohler, and Chancellor Angela Merkel
hold the final report of the compensation program. Source: Bundesregierung/Sandra Steins
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Cut-off dates and deadlines

As described in Chapter 3, there were mainly two reasons for designing the compensation
program as a temporary program. First, the financial resources were a fixed amount to be
distributed as fast as possible. Second, and consequently, it would have been practically
impossible to keep the program running for an indefinite period of time. This required the
imposition of a number of deadlines. Some of these dates were determined right from the
start, such as those for submitting claims and appeals (some of these were extended during
the running period of the program, for instance for the submission of claims). Others were
introduced only in the course of the program (e.g. deadlines for legal successors, the end of the
claims processing period, and the period until which compensation awarded could be received).

Putting a time limitation on the temporary compensation program was closely related to the
historical circumstances of the program. The crimes took place a long time ago and survivors
were very old, so they needed to be reached fast. As there was a significant number of staff
needed in both the EVZ Foundation and the partner organizations, time limitation also had
a practical advantage. Financing for a limited and foreseeable period of time kept the
administrative expense to disbursed funds ratio at a manageable level.

Even when the program drew to a close, there were still a number of open claims due to a
combination of different deadlines and ongoing processes. In order to avoid lengthy processing
time and to keep costs under control, the German Parliament, with consideration of all partner
organizations, issued a general completion date of 30 September 2006 (and 31 December 2006
for certain exceptional cases). Even after these dates, the validity periods of some checks were
still running for a limited time.

Implications for the organizational structure

From the outset of the compensation program, the employees of the EVZ Foundation and the
partner organizations knew that their positions were only temporary. Employees received
fixed-term contracts that were renewed until the program was concluded. While it was not
known at the beginning how long the process would take, plans needed to be developed based
on assumptions and targets had to be set and resources allocated, including deadlines and
budgets. What did this entail in practice?

When the workload started to decrease towards the end of the program, staff had to be reduced,
as was to be expected. This mostly affected employees of the partner organizations who received
claims, advised claimants and dealt with the processing of claims and appeals. Supporting
departments such as administration, accounting, IT, and legal advice also underwent job cuts.
At the EVZ Foundation, the jobs of most employees ended upon the completion of the
compensation program; this mostly concerned the control teams and the department in
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charge of databases. The departments that were still needed after the completion of the
compensation program, such as the finance department, IT, and legal advice, were downsized.
A few staff members of the control teams remained with the EVZ Foundation to administer
and monitor leftover funds that were used for humanitarian programs.

After the completion of the compensation program, the situation of the various organizations
involved differed considerably. The EVZ Foundation remained in place because besides the
temporary responsibility of carrying out the program, it was also entrusted with the permanent
task to administer the “Remembrance and Future” Fund, which was sponsored by the revenues
of its own assets and was used to promote respective projects.

Four of the partner organizations continued in existence after the compensation program.
The German-Czech Future Fund and the JCC continued to operate, mainly as they had taken
on the implementation of the forced labor compensation program as an additional task on
top of their already existing work. The IOM, of course, already existed before taking part in
the compensation program and continued to perform its many other projects after the completion
of the claims process. In terms of its financial volume, the forced labor compensation program
was its largest project to date; yet it was only one of several hundred programs administered
by IOM, which has thousands of employees. As introduced previously, the Polish partner
organization FPNP was founded in 1992 to oversee the distribution of an earlier compensation
program to victims of Nazi persecution, and it therefore had several times implemented
collective, humanitarian programs dealing with Nazi victims. It expanded its scope of
activities, which now includes projects in the field of history education.

The three other partner organizations ceased to exist. The foundations “Understanding and
Reconciliation” in Belarus and Ukraine were transformed from state-run to “civil” foundations
(International Public Organization “Understanding” in Belarus, and the International
Foundation “Mutual Understanding and Tolerance” in Ukraine). Thus, in both countries
there are still contact points for the concerns of Nazi victims, despite the fact that they are not
located within the same institutions as before. In Russia, the government closed the
Foundation “Understanding and Reconciliation” in 2011 without providing a substitute body.

Today, the organizations are no longer official partner organizations of the EVZ Foundation,
as they are no longer operating under the partnership agreements of the forced labor
compensation program. They are, however, still partners in the sense that they can, just as
any other institution, apply for project funding under the “Remembrance and Future” Fund
or share common activities.
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USE OF LEFTOVER FUNDS FOR HUMANITARIAN PROJECTS

Whenever a compensation program is designed in such a way that it operates with a
predetermined fixed amount, it will eventually reach the point when leftover funds can no
longer be spent effectively (comparing the administrative effort and the actual payment amounts).
Since the compensation program provided a fixed fund for each partner organization, leftover
funds were generated in all seven partner organizations from the program funds as well as
the “other damages” program line. In addition, the EVZ Foundation accumulated leftover
funds from saving on its administrative budget, accrued interest, and additional donations.
In total, these funds — after the completion of the individual payments — amounted to more
than 46 million euros.

In such a situation, there are different possibilities: for example, to return the leftover funds
to the donors, or to spend them in other ways for the benefit of the intended beneficiaries.
Regarding the forced labor compensation program, the Board of Trustees chose the second
option and allowed the leftover funds to be used for humanitarian projects for vulnerable
survivors, as well as for the safeguarding of acquired knowledge, research and education.

The EVZ Foundation’s Board of Directors authorized humanitarian projects on the basis of
proposals by the partner organizations.! Target groups were those especially needy or ill survivors
and those with particularly difficult histories of persecution. When necessary, assistance was
prioritized based on social situation, health needs, and history of persecution. The assistance
included orthopedic and eye surgeries, home care, health treatments, the establishment of
social meeting points, and provided supplies of medical drugs, medical devices and medical
aids, as well as food, material support, and legal advice. All these projects required that the
partner organizations continue employing staff beyond the completion of the compensation
program. In total, more than 108,000 survivors of Nazi persecution benefited from these
humanitarian projects.

ARCHIVING RECORDS OF THE COMPENSATION PROGRAM

During the course of a compensation program, a considerable amount of claim forms and
other documents are produced and databases are created. From the beginning, it should be
regulated who will keep these documents after the completion of the program and how they
will be stored. Moreover, it needs to be considered according to what kind of archive

1 To clarify, this description concerns only humanitarian projects financed by leftover funds from the
forced labor compensation funds. According to the Foundation Law, certain humanitarian programs
were planned from the beginning of the program (153 million Euros for humanitarian and social
programs and 179 million Euros out of the ICHEIC humanitarian fund, see Chapter 9). In addition,
some of the EVZ Foundation’s permanent project funds from the “Remembrance and Future” Fund
were also dedicated to humanitarian projects for forced labor survivors (see Chapter 12).
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regulations the records should be stored (e.g. according to national archiving regulations) to
ensure their safekeeping in terms of data protection and preservation for further use. It should
also be determined who has access to these archives and how the storage will be financed.

In the case of the EVZ Foundation, all its own files as well as the database on all the compensation
payments remained in-house. The legal closure waivers, which were transferred to the EVZ
offices in Berlin from each partner organization, were temporarily handed over to the German
Federal Archives. Claim forms and documents, as well as other records and databases of the
partner organizations remained mostly in the latter’s possession.

After the completion of the program the partner organizations had to decide which long-term
archiving solution would be appropriate for these records, taking into consideration, where
necessary, national legal provisions. For instance, the JCC kept its files and the database, not
least because they had previously implemented compensation programs for the same clientele
and continued to do so. An electronic version of all files and the database compiled by the
IOM was transferred to the German Federal Archives. In Russia, Ukraine and Belarus, state
archives kept files and records. In Ukraine and Belarus, databases were given to the respective
non-governmental organizations that were founded after the completion of the program as
successors of the partner organizations. In Poland and the Czech Republic, documents and
databases remained within the partner organizations, which continued their work beyond
the compensation program.

For access to and use of the documents that are now stored in state archives, the respective
national archival rules and regulations apply. In this context, it should be kept in mind that
it is possible that not all documents were taken on and stored as a whole. Another important
question is how long files should be stored and whether/when they will be accessible to the
public, and under which conditions they will be accessible sooner to individuals who have a
legitimate interest to gain access (e.g. family members or researchers).

CONTINUING TASKS

From the outset consideration needs to be given to the number of tasks that need to be carried
out after the completion of the program. When an organization ceases its work entirely, it needs
to consider which entity can take on continuing tasks. This applies to three specific fields:

= Lawsuits concerning the program, which require legal expertise;

= Queries from affected persons, which require knowledge of the completed
program and which possibly need to be answered with a certain amount
of historical expertise; and

= Storage and retrieval of respective documents in those cases where
reparations programs need to prove legal closure (i.e. the waivers).
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Lawsuits after the completion of the program

A number of lawsuits were filed after the completion of the program in several countries. In
case these concerned the work of the EVZ Foundation, the judicial department had to submit
statements. Claimants raised objections regarding decisions by partner organizations that
dismissed the claims due to lack of eligibility (under the Foundation Law) or due to failures
to meet the submission deadline. The respective courts rejected all lawsuits because, as laid
down in the Foundation Law and described in Chapter 10, there was no direct legal relationship
between claimants and the EVZ Foundation that would have justified an entitlement to
compensation payments. Simply put, the Foundation Law did not give claimants a legal right
to compensation (see discussion in the concluding chapter). In isolated cases, partner
organizations were also sued after the end of the program. As far as is known, courts either
dismissed these lawsuits as inadmissible or they rejected them on the merits, given that
plaintiffs had no legal entitlement to compensation payments.

Queries

Despite the various deadlines and a fixed completion date of the program, queries still arose
after its completion. Claimants and their relatives who still wanted to send in applications or
who had questions regarding past procedures continued to submit queries. The remaining
staff at the EVZ Foundation, while engaged in ongoing tasks, dealt with these queries in their
respective languages. These employees needed to be well informed regarding the completed
compensation program, have good historical expertise, and, ideally, possess intercultural
competences. Reusable response template texts were drawn up to address typical and recurring
questions, while other requests needed to be dealt with on an individual level. In some
individual cases, where former partner organizations and their successor organizations were
still in place, the EVZ Foundation was able to consult with them in order to produce more
informed responses.

Legal closure waivers

For purposes of legal closure, it was important that the waivers which the claimants had
signed together with their claims, as well as the acknowledgements of having received
payments (through which the waivers came into force), could easily be traced and assigned to
a particular claim. While Chapter 10 describes in detail the enforcement of legal security, it
needs to be pointed out here that there are also practical aspects to be taken into account. Such
documents have to be kept permanently and stored in a way that they can be made available
upon request. This was ensured by the partner organizations handing over all waivers to the
EVZ Foundation, which passed them on to the Federal Archives.
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Education and remembrance projects

After the completion of the program, a number of other projects were implemented that
made use of the topic of Nazi-era forced labor for remembrance and education purposes. The
EVZ Foundation financed a large international travelling exhibition called “Zwangsarbeit.
Die Deutschen, die Zwangsarbeiter und der Krieg” (“Forced Labor. Germans, Forced Laborers
and the War”) with the aim to create and maintain public awareness of Nazi-era forced labor
and commemorate its victims. The exhibition opened in Berlin in September 2010 and
travelled to Moscow, Dortmund, Warsaw, Prague, Hamburg, and Steyr. The exhibition was
designed by the Foundation “Gedenkstitten Buchenwald und Mittelbau-Dora.”

The Internet portal “Mit Stempel und Unterschrift” (“with stamp and signatures”) emerged
from the direct work with evidence that was attached to the claims. On this portal, pupils and
students can inform themselves on the topic of Nazi-era forced labor on the basis of 30 selected
documents and can practice their interpretation of original sources. Each document comes
with commentaries and teaching material in order to stimulate explorative learning. The
documents provided are of different origins and all of them were submitted in the context of
compensation claims.*

Also, the EVZ Foundation published the life stories of thirty-five people whom it had come
to know during the compensation program to give a voice to the survivors.®

Research activities

During the program implementation, it became apparent that despite the vast amount of
research on the Nazi history, there were still blatant research gaps. For this reason, the EVZ
Foundation commissioned a research program to finance research projects, particularly on
forced labor of non-deported individuals who remained in areas occupied by Germany, on
forced labor of minors and on the terrible fate of forced laborers who were repatriated to the
Soviet Union. The results were published in 2013 under the title “Zwangsarbeit in Hitlers Europa:
Besatzung, Arbeit, Folgen” (“Forced Labor in Hitler’s Europe: Occupation, Labor and its
Consequences”).®

3 See www.ausstellung-zwangsarbeit.org (accessed 22 May 2017).

4 See www.mit-stempel-und-unterschrift.de (accessed 29 April 2017). Another important online portal
was established with funds from the “Remembrance and Future” Fund to portray around 600
biographical interviews which had been transcribed, indexed and equipped with didactic tools:
www.zwangsarbeit-archiv.de (see Chapter 12).

5  Stiftung “Erinnerung, Verantwortung und Zukunft,” ed., Geraubte Leben. Zwangsarbeiter berichten,
compiled by Kathrin Janka (Cologne, Weimar, Vienna: Béhlau, 2008).

6 Dieter Pohl and Tanja Sebta, eds., Zwangsarbeit in Hitlers Europa: Besatzung, Arbeit, Folgen (Berlin:
Metropol, 2013).
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After the completion of the compensation program, the EVZ Foundation authorized a group
of independent historians to examine the respective work of the EVZ Foundation and its
partner organizations. All organizations granted the historians access to their archives and
allowed them to interview their staff. The result of this research is a publication consisting of
four volumes with the title “Die Entschidigung von NS-Zwangsarbeit am Anfang des 21. Jahr-
hunderts” (“Compensation of NS Forced Labor at the Beginning of the 21st century”).”

SUMMARY

The EVZ Foundation did not have the program’s end in sight from the outset. Of course, the
organization knew that at some point the program would be concluded, but it did not fully
anticipate what the termination would look like, what it would entail legally and practically,
and when exactly the conclusion would come about. The EVZ Foundation could not orientate
its worldwide program on other examples, but rather had to run it “on sight,” sometimes on a
trial and error basis, and, if needed, make adjustments accordingly. Only in hindsight it became
apparent:

= Which tasks were needed to be done in order to conclude the program
formally and with legal certainty;

= That there would be leftover funds that could be allocated to special
purposes (e.g. social projects, education and research);

= Which documents and databases had to be archived; and

= Which tasks needed to be done even after the program was completed
(appeals, queries by claimants, ensuring access to legal security waivers).

Finally, the chapter described how the legacy of this program could be secured and made
available to the public.

CHALLENGES AND LESSONS LEARNED

= During the course of the forced labor compensation program it became
evident that a temporary program not only needed deadlines for
submitting claims and appeals, but also for the submission of claims
by legal successors.

7 Constantin Goschler et al., eds., Die Entschidigung von NS-Zwangsarbeit am Anfang des 21. Jahr-
hunderts: Die Stiftung ,,Erinnerung, Verantwortung und Zukunft“ und ihre Partnerorganisationen
(Gottingen: Wallstein-Verlag, 2012).



CHAPTER 11: ENDING THE PROGRAM

The actual end of the claims processing for each of the partner
organizations and the setting of an overall completion date for all
pending or unresolved claims could only be determined once the
program was already running. Thus, the end date of the program could
neither be determined theoretically nor in advance, and required a
separate legal assessment.

It proved very useful that some former partner organizations continued
to exist beyond the completion of the program, and that the knowledge
gained was passed on to other organizations dealing with queries from
claimants, researchers, and other people committed to the topic. Former
partner organizations are also important in terms of pooling the interests
of affected persons and in implementing projects for their benefit
nowadays and in future.

When a total compensation amount is fixed at the start of a program,
but it can only be estimated how many claimants will be entitled to
receive compensation, it can be expected that some leftover funds will
remain. Such leftover funds can be used to fund humanitarian projects
for the benefit of affected people or to finance projects in the fields
of education and research that are in the interest of survivors to
whom raising public awareness can be of major concern, thereby
complementing the compensation program.

It is important from the outset of such a program that agreements be
made to ensure a long-term storage of documents, particularly with
regard to legal closure.

Competent staff may be needed even after the completion of a program
to respond to queries coming from affected persons or their relatives.

Additional resources may be required to defend lawsuits submitted
after the completion of a compensation program — either by keeping a
legal department or by contracting external lawyers.

One option to preserve and transfer knowledge and experience gathered
throughout a compensation program can be to materials available to
the public.
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[RE “REMEMBRANGE AND FUTURE" FUND

This chapter contains:

A compensation program as a one-time engagement
or long-term mandate

Opportunities and risks of managing an

endowment fund

Operationalization of the EVZ Foundation’s

mission statement

Overview of funding programs and project examples
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INTRODUCTION: APERMANENT TASK OF THE EVZ FOUNDATION

While one of the aims of the Foundation Law — the result of the international negotiations
that took place at the end of the 1990s — was to bring about legal closure, it was not meant to
constitute moral closure. Material compensation, no matter how much, cannot be sufficient to
“make amends” for historical crimes committed. Thus, the negotiators also formulated political
objectives to ensure that some consequences for the future would also be drawn from dealing
with the criminal past. It was thus decided that a part of the sum for the EVZ Foundation
would be put aside for a so-called “Remembrance and Future” Fund. This fund should design
the future of the EVZ Foundation as a permanent grant maker, with the purpose of the latter
funding projects of a collective nature, different from the individual compensation payments
described thus far in this book.

This chapter describes the processes involved in formulating the purpose of the Foundation
Law that in turn paved the way for project funding as well as how projects were identified
according to the Law. It outlines major decisions that operationalized a general political goal,
presents examples of selected project formats, and evaluates the experiences made in retrospect.

ONE-TIME ENGAGEMENT OR LONG-TERM MANDATE

Determining a second field of activity — beyond providing the compensation payments to
individual beneficiaries — was the result of a compromise between the international negotiators
for the program. Initially brought forth by the US Government this idea was later supported
by representatives of the German companies as well as a number of German parliamentarians
who also strongly promoted the funding of forward-looking activities.' They supported the
notion of a “Future Fund” and intended, at the outset, to equip it with 50 percent of the financial
resources. However, victim representatives and the majority of the German parliamentarians
pointed out that this would mean that a significant amount of the fund would not flow into
individual compensation payments. In turn, the representatives of the German companies tried
to strengthen its position by stating that they would only be able to gather the funds required
for the program among German companies if it also included “future-oriented activities”
(this was not further specified). Only under this condition, they argued, could those companies
be approached to participate in the fund-raising that had not been involved in any Nazi crimes or
those which had not yet existed during the time of the Third Reich, such as software companies.
Conversely, the term “Future Fund” gave rise to a significant amount of distrust among victim
representatives, civil society groups, and political stakeholders committed to dealing with
the past of National Socialism — such words brought to mind the all-to-familiar strategies of
wiping the slate clean and doing away with ‘dealing with the past’ once and for all.

1 Susanne-Sophia Spiliotis, Verantwortung und Rechtsfrieden — Die Stiftungsinitiative der deutschen
Wirtschaft (Frankfurt am Main: Fischer, 2003), 62.
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Within the framework of international negotiations, both sides were able to compromise.
Victim representatives prevailed in determining that the largest part of the EVZ Foundation’s
total capital would be invested in providing individual compensation payments that would
be paid out in a one-off payment. In the end, only seven percent of the overall funds went into
the permanently remaining “Remembrance and Future” Fund. Moreover, the Fund was expected
to also serve survivors and their descendants. The representatives of the German companies
agreed to the expansion of the Fund’s purpose and to the reduction of its financial resources,
while the “comprehensive package” still allowed them to accommodate their interests.

On a symbolic level, the “Remembrance and Future” Fund as well as the financial resources
made available for it could on one hand be understood as a dedication to all victims of Nazi
persecution who were no longer alive to see the establishment of the EVZ Foundation 55
years after the end of the war and therefore did not receive any compensation payments. All
parties involved were aware of the fact that it was practically impossible to really reach all
descendants or heirs of former forced laborers. Thus, the “Remembrance and Future” Fund
was coupled with the expectation that it would promote projects in the interest of descendants.

The political compromise eventually resulted in the following formulation stipulated in the
law establishing the EVZ Foundation:

A “Remembrance and Future” Fund will be established within the Foundation.
Its continuing task is ... to foster projects that serve the purposes of better
understanding among peoples, the interests of survivors of the National
Socialist régime, youth exchange, social justice, remembrance of the threat
posed by totalitarian systems and despotism, and international cooperation
in humanitarian endeavors. In commemoration and respect of those victims
of National Socialist injustice who did not survive, it is also intended to further
projects in the interest of their heirs. (Section 2 (2) Foundation Law)

The lawfully stated second “purpose” of the EVZ Foundation, namely covering long-term
funding activities, contains seven general purposes. In hindsight, this decision proved to be a
stroke of luck for victims’ associations as well: beyond one-off payments, it was possible to
create long-term projects that dealt with the past of National Socialism, as well as fund social
projects for the benefit of survivors.

OPPORTUNITIES AND RISKS OF MANAGING AN ENDOWMENT FUND

With the end of the compensation payments in 2007, the first purpose of the EVZ Foundation
was completed and administering the “Remembrance and Future” Fund became the sole
activity of the Foundation. Since 2007 the EVZ Foundation and the Fund are identical. At its
inception, the Fund was equipped with an endowment of 358 million Euros (seven percent of
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the total sum of the program). The intention was to fund projects and administrative costs
through revenues, which were to be accrued in the capital market through an investment
strategy. This way, it was neither necessary nor provided for that there was any kind of
permanent financing from the state budget or by contributions from companies.

Therefore, the EVZ Foundation remains financially independent, especially in terms of potential
political changes regarding the topics with which it deals. Even when there are no longer any
contemporary witnesses and should the memory of the history of forced labor fade, the EVZ
Foundation can resort to its own resources to keep this memory alive. In other words, it does
not depend on political majorities in the legislative to continue its work.

Funding of the “Remembrance and Future” Fund

Total assets 5,585 million Euros

of which Compensation program 5,227 million Euros
(all program lines)
“Remembrance and Future” Fund 358 million Euros

approximately 6.5—8.5 million = Critical examination of history
Euros annually from the interest = Working for human rights
for funding programs: = Commitment to the victims

of National Socialism

Figure 9: Funding of the “Remembrance and Future” Fund out of the overall funds of the program. Note: In addition
to the amounts allocated by the Foundation Law, these numbers include additional income from accrued interest
and donations received during the course of the program.

However, the dependence on the financial market, especially in times of crisis, may prompt
organizations like the EVZ Foundation to look for other sources that can help finance their
projects. Could private donors be convinced? Despite the fact that the notion of the “Remembrance
and Future” Fund finds wide social approval, it remains difficult to convey to citizens why a state
organization with a significant endowment fund should need additional private donations.
Thus, the advantage of having a large endowment fund can be a disadvantage when collecting
donations.

Another possibility to obtain additional funding are partnerships with other organizations or
implementing temporary state-funded programs. For example, in cooperation with a private
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foundation in 2015, the EVZ Foundation instituted a funding program for combatting the
discrimination of people based on their sexual orientation — a program that would have
been unthinkable at the time of the establishment of the Foundation in 2000. Also, against the
backdrop of Russian attempts to destabilize Ukraine since 2014, the EVZ Foundation succeeded
inreceiving funds by the Federal Foreign Office of Germany for the implementation of German-
Ukrainian and German-Ukrainian-Russian youth exchange programs.

In hindsight, equipping the EVZ Foundation with an endowment fund for its continuing tasks
was a stroke of luck that was owed to a special historical constellation. But despite a smart
management of fixed assets, constellations may arise that call for the need to acquire additional
funding in order to being able to carry out the Foundation’s objectives.

OPERATIONALIZATION OF THE EVZ FOUNDATION'S MANDATE

After securing the preservation of substance and deducting administrative costs, the EVZ
Foundation was able to provide 6.5-8.5 million Euros yearly and which could be invested in the
funding of projects. In the Foundation Law there was no regulation on how these funds had
to be spent; neither on what should be the geographical reach of the funding activities, nor on
the precise purposes. Thus, an operationalization of the Foundation’s mandate was absolutely
necessary. This kind of constellation meant that the Board of Trustees and the Board of Directors
had a considerable leeway at hand to define how funding purposes should be implemented in
funding programs and projects.

The issue of which countries should be the focus of funding programs was more or less defined
by the composition of the Board of Trustees, i.e. with the nations that were represented therein:
Germany, Poland, Czech Republic, Ukraine, Belarus, Russia, Israel and the US. Given the less
obvious constellation of countries, it was argued that these were the countries in Central and
Eastern Europe that had suffered most under German occupation while Israel and the US had
received and accommodated particularly high numbers of Holocaust survivors. This led to the
perpetuation of the specific international make-up of the negotiation round at the end of the
1990s: The Baltic States, Serbia and, to some extent, Greece, Hungary, and Slovakia remained
largely unconsidered in this list of preferable countries of funding.

The content-related operationalization of the funding mandate was defined in several phases.
In the beginning, a clear strategy was still missing. On the one hand, rather pragmatically, projects
were approved that were submitted to the EVZ Foundation by known partners. Victims’
associations and civil society groups, for example, already submitted a number of projects to
provide social and psychological support to elderly victims of Nazi persecution, independent
of the compensation payments. On the other hand, there was a self-understanding among the
Board of Trustees of how the mandate could be operationalized. For example, all parties quickly
agreed that transnational encounters between victims of the Nazi regime and German pupils
would be eligible for funding because they would contribute to intercultural understanding.



CHAPTER 12: THE "REMEMBRANCE AND FUTURE” FUND 169

The EVZ Foundation has funded projects of this sort since 2001. Furthermore, a large
international travelling exhibition on the history of Nazi-era forced labor was met with
unanimous approval. The Buchenwald Memorial organized the exhibition which was already
on display in Berlin, Moscow, Warsaw, Prague, Dortmund, Hamburg, and in Austria.

By way of such ad-hoc approvals, however, funding activities were at risk of increasingly
deviating from the original intentions of its initiators. It became clear that a systematic program
development was needed. This took place in two steps: at first, all pronounced and implicit
expectations of negotiating partners were collected and published in a memorandum (guiding
principles, adopted by the EVZ Foundation’s Board of Trustees on 20 January 2005). Out of the
seven provisions detailed in the Foundation Law, a four-page document was compiled, comprising
around 30 “objectives and concerns.” These broad expectations, however, exceeded the EVZ
Foundation’s factual possibilities by far. Among those suggestions were also a number of basic
statements on the future focus of foundational activities, for instance transnational support
of civil society. It was left to the Board of Directors to develop a proposal that would find a
majority vote among the Board of Trustees and that could also be operationalized in practice.

Eventually, three major fields of activity were proposed, with clearly defined objectives, for the
achievement of which precise funding programs would have to be developed:

FIELD OF ACTIVITY 1: ACRITICAL EXAMINATION OF HISTORY

= Permanently anchoring the history of Nazi-era forced labor in Europe’s
collective memory and conveying the experiences of victims

= Promoting an understanding of the diversity of historical perspectives
within Europe

= Strengthening awareness for the Jewish share of and contribution to
European history

FIELD OF ACTIVITY 2: WORKING FOR HUMAN RIGHTS

= Reinforcing commitment to democracy and human rights by means of
historical learning

= International projects against right-wing extremism, antisemitism and
modern forms of forced labor, as well as providing for victim protection

= Supporting descendants of minority groups who fell victim to Nazi
persecution
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FIELD OF ACTIVITY 3: COMMITMENT TO THE VICTIMS
OF NATIONAL SOCIALISM

= Contributing with humanitarian programs and in an exemplary manner
to ensure that victims of Nazi persecution in old age can lead self-
determined and dignified lives which will notably increase their concrete
livelihood conditions

= Promoting civil society stakeholders who campaign for more readiness
to help and who foster practical solidarity with victims of Nazi persecution

= Encouraging committment in German and European politics and society
to take on more responsibility to increase the social conditions of victims
of Nazi persecution

It has become evident that the interpretation of the EVZ Foundation’s mission statement and its
objectives, listed here, need to be reexamined and balanced out from time to time. For example,
while the field of German-Jewish history has grown and developed over the past 15 years and a
a number of new stakeholders are active in the field, other, more fundamental issues have
come to the fore, such as dealing with the implications of a migration society when it comes to
the memory of National Socialism. While at first human rights education was still somewhat
unchartered territory, urgent questions have surfaced in the context of racism, antisemitism,
and antigypsyism.

During the time of compensation payments and in the following years, there was a consensus
that there should be an equal balance between the three major fields of activity. However, it
became apparent that there was a continuous need for the social support of victims of Nazi
persecution, despite the fact that their absolute numbers were decreasing. The notion to
demonstrate practical solidarity with survivors does not necessarily lose any of its importance
given the growing distance of historical events. Perhaps the opposite is actually the case: the
more societal attention decreases, the more important the issue became for the EVZ Foundation.
This, for one, has to do with the fact that affected people become more indigent with increasing
age. On the other hand, this group increasingly turns to the EVZ Foundation with their
expectations, especially at times when societal attention for historical events wane.

In 2012, these circumstances led to another strategic debate which resulted in the reallocation
of funds by reducing funds for the so-called field of activity “Working for Human Rights,”
redirecting them for several years and for the benefit of the third field of activity “Commitment
to the Victims of National Socialism.” At the same time, the objectives of the first and second
field of activity have been readjusted:
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In the first field, namely “A Critical Examination of History,” the topic of Nazi-era forced
labor was emphasized even more by establishing a particular funding program for international
projects dealing with forced labor and scarcely remembered victim groups (e.g. victims of the
‘euthanasia’ crimes). The EVZ Foundation increasingly focussed on the challenge of bringing
testimonies into formal and nonformal education. Finally, it seeks to provide innovative
impulses to the German culture of memory, particularly with view to the increasing number
of migrants in the country, many of whom have different historical backgrounds. In the
second field, “Working for Human Rights,” the focus on tackling human rights and historical
learning was replaced by a stronger focus on antisemitism and antigypsiism. In hindsight, it
therefore became apparent that the concrete interpretation of the EVZ Foundation’s mission
statement cannot be determined once and for all.

FUNDING PROGRAMS AND PROJECTS

How can the objectives of the EVZ Foundation be best achieved: by implementing its own
projects or by promoting projects of other stakeholders? Aside from a few exceptions, rather
than instituting its own projects, the EVZ Foundation decided to predominantly fund projects
on the basis of clearly and well-defined grant programs for suitable organizations. These, in
turn, will carry out the project in accordance with the organization’s own set and approved
objectives. This way, the EVZ Foundation can fulfill its purpose in society and at the same
time strengthen civil society actors. However, it also hands over the responsibility for the
project’s implementation and outcome to the funded parties. As a donor, the EVZ Foundation
thus largely remains in the background; it facilitates, but does not implement. The challenge
is to stimulate good projects on the basis of well-targeted funding programs and to identify and
select the most promising among a large number of incoming project proposals. For this
reason, the EVZ Foundation cannot take full responsibility in terms of implementation, quality,
and possible political implications for these projects. Some examples of selected funding
programs and projects are briefly presented as follows.

Example 1: Biographical interviews with victims of Nazi persecution

Given the objective to permanently establish the history of Nazi-era forced labor in European
collective memory and convey the personal experiences of victims, the EVZ Foundation set
up a program, in 2003, dedicated to documenting the life stories of former forced laborers.
This was partly inspired by Steven Spielberg’s large-scale initiative between 1994 and 1999 to
interview more than 52,000 Holocaust survivors and those who were politically persecuted
during the National Socialist regime. The Foundation also followed in the footsteps of various
oral history projects in Germany. It was found that the compilation of interviews is only a
first step in a number of activities to follow; steps which are necessary to ensure that these
interviews can be put to use in educational work and — in this particular case — in explorative
learning projects.
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Which individuals should be chosen as interlocutors and victims of National Socialism? Should
the same inclusion/exclusion criteria used for the compensation program apply? Quickly it
was realized that the project offered a big opportunity to leave the limitations and hierarchies
of the compensation program behind and potentially give all victims of National Socialism a
voice. In practice, this would also mean to include Italian military detainees and Soviet
prisoners of war into the remembrance project.

Conducting interviews

In 2005, more than 30 initiatives in 27 countries received EVZ Foundation funds and were
assigned with the task of conducting interviews with former forced laborers. One particular
challenge was to bring together 32 projects with a total of 75 employees and have them work
using the same methodical approach and homogenized technical standards. This was ensured
by a team from the Fernuniversitit Hagen under the guidance of Professor Alexander von Plato
who developed standardized parameters and conducted methodological workshops. As a result,
1,900 hours of interviews, spread over 390 audio and 192 video interviews were compiled.

At the center of the interviews was the interviewee’s life story. In other words, they were given
the opportunity to not only speak about their persecution, but also speak freely about their
life as a whole, without being interrupted or led by the interviewer. This way, the interviewee’s
narrative interpretation of his or her life story could be documented. In the second part of the
interview, the interviewer asked follow-up questions for a better understanding or in order to
get more details on historical events on the basis of a checklist. The average length of such
interviews were about three hours and 20 minutes. Additionally, for each interviewee, the
following data was also gathered:

= A questionnaire including biographical details, collected for a database;

= Brief minutes to document the interview setting, especially with regard
to how the interview came about and how the interviewee had been
found, as well as some details on the interviewer etc.;

= A short biography of the interviewee to provide future users with a
quick overview; and

= A written consent for non-commercial use of the interviews.

A number of interviewers made use of this unique opportunity to also document letters, photos,
and other historical documents which were in possession of the interviewees. More than
4,600 photographs could be documented this way. All projects were granted rights of use for
the interviews they had conducted.?

2 See Alexander von Plato, Almut Leh and Christoph Thonfeld, eds., Hitler’s Slaves. Life Stories of
Forced Labourers in Nazi-Occupied Europe (New York, Oxford: Berghahn, 2010).
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(Digital) archiving

In 2006, the Center for Digital Systems (CeDiS) at the Freie Universitat Berlin digitalized all
materials and established the internet portal “Zwangsarbeit 1939-1945: Erinnerungen und
Geschichte” (“Forced Labor 1939-1945: Memory and History”). This way, a total of 400 interviews
could be made available to registered users — researchers and private persons who were looking
for family members.

Pedagogical Use

In hindsight, it became apparent that the mere collecting of interviews was not sufficient,
because the material needed to be prepared for future use as well. At the outset of the interviews,
the promise was made that the interviewee’s personal experiences would be passed on to future
generations. This pledge entails sustained efforts, which remains an ongoing challenge in an
ever more rapidly changing world.

In this case, in order to encourage students to work with the historical material autonomously,
more projects needed to be facilitated. The Freie Universitét Berlin developed a CD-ROM with
a small number of interviews or interview excerpts, contextualizing historical information
and work tasks. More than 8,000 copies were distributed in cooperation with the Federal
Agency for Civic Education. Technical progress takes its toll, however: CD-ROMs have become
lessimportant asa medium — now the challenge is to make the pedagogical material available
in aweb-based, interactive environment. In addition to the digital archive, a web-based learning
environment is also being developed. This way, new opportunities arise to provide these
learning activities for users outside of Germany as well, including interviews in their respective
original languages, such as Russian, Polish, and Czech, and equip these sources with
contextualizing historical information.

Will the project goals be achieved this way? It is likely that more effort is needed: teachers
need to be recruited to ensure that the issue of Nazi-era forced labor and the respective
interviews will not only be integrated into the syllabus but also into project work. This can
only be achieved, however, if the importance of these reports for the present is convincingly
argued and demonstrated.

Example 2: Human rights education by means of historical learning

The Foundation Law does not explicitly mention human rights. Nonetheless, the Board of
Trustees recognized that the 1948 Universal Declaration of Human Rights was an internationally
agreed consequence of the history of the Second World War and that it therefore was relevant
to the work of the EVZ Foundation. With that, the EVZ Foundation entered a highly important
field and began focusing its work on human rights education. A particular challenge was to






